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Disclaimer 
This book is intended to be a resource for you as you navigate the Medicaid health care system. 
It is written in plain language, as much as I can.  I have included real world stories of clients of 
mine, that helps you to understand the complexity of the issues and a basic understanding of 
the law.  This book does not create an attorney-client relationship, and you should not think that 
I am your attorney, unless an engagement is signed and payment for services is provided.  
 
Please Note that there will be many acronyms utilized throughout this e-book. I use them 
not to confuse you, rather to have you become accustomed to them as professionals 
you speak with will use them. I will ALWAYS define the acronym the first time it is used. 
For example, “An Assisted Living Facility (ALF) is commonplace in Florida. There are 
many different types of ALF’s in Florida”.  
 
Credits 
This book is published with the assistance and guidance of senior care professionals. 
While I personally wrote the chapters regarding Medicaid and Special Needs Trusts, the 
Medicare, VA Aid and Attendance, Senior Placement, Senior Movers, Home Health Care, 
and Care Managers was written by industry professionals. They are listed below with 
their individual contact information.   
 
 
Yoni Markhoff is an Elder Law Attorney who practices Medicaid Planning, Special Needs Trusts, 
Guardianship, Probate, and Wills and Trusts. Yoni is active on several boards including Chair of 

the Small Business Committee for The Miami Dade Public Schools, 
President of the Miami Coalition on Aging, Executive Board Member of 
The Miami Alliance for Aging, Chair of The Miami Alliance for Aging 
Advisory Committee, Board Member of National Association Insurance 
and Financial Advisors. He enjoys horseback riding, sailing, and spending 
time with his kids, especially at Disney.  Yoni Markhoff could be reached 
at (786) 463-4463, yoni@markhoffpa.com, www.markhoffpa.com. 
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Special Needs Trust 
Understand Difference Between SSDI, SSI, Medicare, and Medicaid 
Supplemental Security Income (SSI) and Medicaid are needs based. This means that there are 
strict restrictions to income and assets in order to qualify for the programs. This is generally 
$2000 of countable assets, and $2250 of gross income.  If the individual has more assets than 
allowed, then their SSI or Medicaid benefits would be terminated.  
 
Social Security Disability Income (SSDI) and Medicare are not needs based programs.  An 
individual is vested into these two programs through either a work history for SSDI or a US Citizen 
who turned 65 years old. The work requirement is 20 of the last 40 quarters, or five of the last 
ten years of work history. I am often asked by an individual that they worked for 20 years but 
were denied SSDI. After a couple minutes of conversation, it is revealed that the work was for 
themselves, and they did not pay themselves a W-2 wage. Social Security does not have a record 
of this work, and thus the person is considered as not have worked.   
 
Medicaid and Special Needs Trusts 
Medicare, remember, does not pay for long term care such as an Assisted Living Facility or a 
Nursing Home. For this reason, Medicaid was created. Medicaid and Special Needs Trust intersect 
at two critical junctions. The first is the obvious where an individual is already receiving Medicaid 
benefits and gets a personal injury settlement or an inheritance. The second junction is when a 
Special Needs Trust is used as part of Medicaid Planning, such as a Pooled Special Needs Trust.  
 
Lets go back for a second to the inheritance issue.  My clients often overlook the unique issue of 
a husband and wife situation where one spouse, lets call this the IS or institutional spouse, applies 
for Medicaid. Now, the other spouse, the CS or community spouse, remains at home and is not 
receiving any Medicaid benefits. Lets see for a second how a Special Needs Trust and Medicaid 
intersect with an inheritance, that you would likely not think of unless you were faced with this 
situation. Imagine that the CS passes away, and the life insurance, which is normally to the benefit 
of the other spouse, is now inherited by the IS. Or in other words, the IS, who is on Medicaid, just 
received a $250,000 check from the life insurance company after the passing of the community 
spouse. I hope that you can now sense the complexity involved in Medicaid Planning and Special 
Needs Trust. 
 
Children and Special Needs Trusts 
 I would be negligent if I did not write a short paragraph regarding multiple children and the 
parents estate planning.  Lets imagine the a couple has three children, one of them as a special 
needs child who is receiving Medicaid benefits. Now lets also imagine that the other two children 
are doing very well financially. One is a hedge fund manager and the other married a successful 
surgeon.  How would a family plan for their kids? One immediate, almost knee jerk reaction, is 
to divide everything by 3 and distribute equally. Is that really fair though? Obviously the needs of 
the three children are very different. Another reaction might be to not plan for the special needs 



 
 

 
Page 5 of 8 

 
 

child, because they are receiving government benefits. We can all agree that just because 
someone is receiving government benefits does not mean that all needs are met; just the basic 
healthcare needs.   
 
I would argue that a better reaction is to draft a Will and a Revocable Trust with the provisions 
for a Supplemental Needs Trust for the child receiving Medicaid benefits. Why a Supplemental 
and not a simple Special Needs Trust? For two reasons. The first is the lack of a payback provision 
with a Supplemental Needs Trust. The second is the less restrictive rules associated with a 
Supplemental Needs Trust.  
 
Purpose 
In order to receive certain government benefits, namely Medicaid or Supplemental Security 
Income (SSI) then the individual can not have more than $2000 of countable assets.  
Supplemental Security Income is when a person is disabled and applies for Social Security 
Disability Income (SSDI). 
However, the person had 
not worked long enough to 
become “vested” into the 
Social Security System, so 
instead the individual is 
placed on Supplemental 
Security Income. The 
monthly benefits are less than SSDI, usually approximately $753 per month, and there are 
restrictions while on SSI.  When an individual who is receiving SSI or Medicaid, and an inheritance, 
or a personal injury settlement, then the monies would cause the individual to lose their 
government benefits because they would have too much assets. So Congress allowed the 
creation of a Special Needs Trust in order to have the individual maintain their benefits, while 
also enjoying the inheritance or personal injury settlement.  
 
There are two types of Special Needs Trust.  A First Person or Self Settled Special Needs Trust and 
a Third Person Supplemental Needs Trust. The first question is why the slight name change. I like 
to utilize a more precise nomenclature to separate the two distinct types of Special Needs Trusts.  
The difference between the two are based solely on the source of funds that will go into the 
Special Needs Trust. If the source of the funds are from the individual him/herself, then it is a 
First Person Special Needs Trust. If the source of the funds are from a third party, like a parent, 
or grandparent, then it is a Third Person Supplemental Needs Trust.  
 
A First Person Special Needs Trust is when the beneficiary, the person who is on Medicaid or SSI, 
has the funds for the Special Needs Trust. For example, an individual receiving Supplemental 
Security Income is part of a personal injury lawsuit and receives a settlement. Since the individual 
receiving Supplemental Security Income is also the individual receiving the settlement, the funds 
belong to the individual. For this reason, it is a First Person Special Needs Trust. Occasionally, I 
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have a client who tries to avoid this problem by cashing the settlement check and then giving the 
money to a family member. Unfortunately, this does not work and will cause the individual to 
lose their benefits. It is not worth the risk of losing the benefits.  
 
A Third Person Supplemental Needs Trust, again I utilize the nomenclature of a Special Needs 
Trust for a First Person, and Supplemental Needs Trust for a Third Person, is used when a parent 
or grandparent leave funds for the individual, usually in a Will situation.   
 
The SNT (Special Needs Trust or Supplemental Needs Trust) will have a Trustee named whose 
function is to disburse the funds from the SNT to the beneficiary as needed. The Trustee MUST 
keep accurate records of all expenses. We try to have close family member act as the Trustee, 
primarily for a financial aspect. A corporate Trustee, either a bank, or Trust company, is going to 
charge a monthly or annual fee for acting as the Trustee. It is important to note that if the 
individual beneficiary is over the age of 65, then a third person will have to be appointed as a 
Trustee. They  go through a “Pooled Trust” with a corporate trustee.  
 
Pooled Trust 
A Pooled Trust is simply a non-profit organization that manages a pool of SNT’s. They charge an 
initiation fee, anywhere from $900 to $2500, and a monthly fee, ranging from $200 per month 
to 3% of the size of the SNT.  Prior to December 2017, EVERY First Person SNT had to go through 
a Pooled Trust, unless there was a court case who authorized the establishment of the Special 
Needs Trust.  The reason is that an individual could not establish their own Special Needs Trust.  
Congress finally amended the law and now allows for an individual to create their own Special 
Needs Trust. The only catch is that if the individual is over the age of 65, then the Special Needs 
Trust still has to be administered through a Pooled Trust.  
 
Restrictions of the SNT 
There are three critical restrictions to the SNT, either the Special Needs Trust or Supplemental 
Needs Trust.  Philosophically, the restrictions are established to make sure that the monies in the 
SNT are being used for the individual and are not duplicating payments already being made to 
the individual from SSI. Aside from the Food and Shelter restrictions, the SNT could purchase 
anything else for the individual. This could include a computer, cell phone, education, vacation, 
car, or even home.  
 
The first is that the SNT can not pay for “Shelter” for the individual. Shelter is defined a little 
differently by the Social Security Administration, which is for SSI, and Medicaid follows the SSI 
rules.  The obvious is rent or mortgage, the less obvious is home owners insurance, electric, 
water, Condo/HOA fees, cable, and phone.  
 
The second restriction is that the SNT can not pay for food. This is because SSI is supposed to be 
used for Shelter and Food. Food includes Publix, obviously. Less obvious is dinner with a friend at 
a restaurant. The individual will have to pay for their dinner as if the SNT did not exist. Meaning, 
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they would have to pay from their SSI monies.  Another less obvious is Walmart or Target. Since 
these stores also sell food, I guide my clients not to pay for items from these stores through the 
SNT, unless they keep very detailed records, which often does not happen. It would be a shame 
if an individual lost their Medicaid and SSI because they bought a shirt at Target with the SNT but 
did not keep good records.  
 
One last restriction, that I really don’t count as restriction because it does not affect the 
individual.  The SNT can not pay for duplicative services for Medicaid. This one is pretty straight 
forward. If Medicaid is paying for a medical procedure, than the SNT can not also pay for the 
same procedure.  
 
The third restriction is that the SNT can ONLY pay for the sole benefit of the individual. This means 
that anything the SNT purchases must be for the sole benefit of the individual.  The best way to 
explain this is through examples. The SNT could purchase a computer for the individual. However, 
if the computer is being used by the entire family, then it is not for the sole benefit of the 
individual. Obviously, occasional use is fine, but consistent and prolonged family use is not. 
Another example is a trip to Disney. The SNT could pay for the individual’s hotel, and theme park 
tickets. Now, if the individual is a minor child, that needs to be accompanied by an adult, then 
the SNT could also pay for the theme park tickets for the adult.  Lets now assume that the 
individual has a sibling and the whole family is going to Disney. Well, the SNT would pay for the 
individual’s hotel, and theme park tickets, as well as one parent’s theme park ticket, but not the 
other parent’s or sibling’s.  
 
The other restriction, which is true even without a SNT, is that the individual can not have more 
than $20 in cash per month. So the SNT can not give the individual more than $20 cash per month. 
This is a SSI restriction, not strictly a SNT. I often receive pushback from clients in this issue, and 
I am never sure why.  
 
One last restriction, which again is not a SNT restriction but one of SSI, is that the individual can 
not make any gifts. This is an established SSI restriction, regardless of the SNT. I often have clients 
who want to pay back family members for previous loans given to the individual. Unfortunately, 
the SNT can not make these loan paybacks, unless a Medicaid strategy is employed. Yes, we can 
create a Medicaid strategy to stay within the guidelines of the SNT restrictions, and still have the 
monies reimbursed to family members.   
 
In-Kind Support and Maintenance 
If money is given directly to the individual, in form of cash, then the Supplemental Security 
Income would be reduced dollar for dollar to $0. So, if the SNT were to give the individual $300 
in cash, then the Supplemental Security Income benefits would be reduced by $300 the following 
month.  It is important to remember that if the Supplemental Security Income is reduced to $0, 
then any Medicaid benefits would be terminated. There must be at least $1 of Supplemental 
Security Income to maintain the Medicaid eligibility.  The Trustee must be diligent to make sure 
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that any cash payments do not exceed the funding level of the Supplemental Security Income as 
well as that any monies are not accumulated to break the threshold of $2000 of assets for the 
individual.  
 
For In-Kind Support and Maintenance (ISM), which is monies paid on behalf of the individual, 
then any Supplemental Security Income would be reduced by 1/3 of the gifts given to the 
individual up to $250. For instance, if the individual’s $600 rent is paid by the SNT, then the next 
month’s Supplemental Security Income would be reduced by $200. However, if the rental 
payment was $900, the reduction would top out at $250.   
 
Payback Provision 
There is a payback provision for the first person Special Needs Trust. This means that any money 
left in the Special Needs Trust, including a Pooled Trust, when the individual passes away will first 
go back to Florida Medicaid to reimburse the agency for all of their expenses paid for on behalf 
of the individual. So, first Florida Medicaid gets paid back from any remaining funds, and then 
the individual’s named beneficiaries. Yes, this could be perceived as being a little unfair, but keep 
in mind that the Special Needs Trust allowed the individual to maintain their Medicaid and SSI 
benefits. Without the Special Needs Trust, they would have lost their benefits completely.  
 
Supplemental Security Income does not require this payback provision.  Neither does a Third 
Person Supplemental Needs Trust, because the money in the Supplemental Needs Trust was 
never “owned” by the individual. Recall that the funds were gifted into the Supplemental Needs 
Trust by the parent, or grandparent, for the benefit of the individual. 
 

 

 
 


