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I. What Is a Special Needs Trust? 
A special needs trust begins with a written agreement between the person who creates the trust (the 
grantor) and one or more trustees. The trustee uses the funds for a beneficiary with a disability according 
to the instructions in the trust document. Throughout this book, the term "beneficiary" will mean the 
person with a disability who receives benefits from the special needs trust. Most trust documents 
specify that the funds shall be used to pay for items related to the beneficiary's "special needs" and 
other items the government does not pay for or sufficiently cover.


One purpose of a special needs trust is to assure that a person's funds will be handled properly. The 
trustee must account to the beneficiary for what he or she has done with the funds. If there is no trust, a 
person (such as a sibling) may be holding funds for a person with a disability with only a vague 
understanding about what he or she is supposed to do with them. The funds could be mismanaged or 
even lost altogether. A trust can prevent the funds from being misused.


Another benefit is continued access to government assistance. This is important, because many people 
with disabilities rely on government programs to provide them with cash, food, housing, staff 
supervision, day programs, employment support, transportation, and medical care. However, in order to 
qualify for many government benefit programs, a person can only have limited income and few 
resources. Someone with too much income or too many resources cannot qualify.


While government programs are essential, they just cover the basics and some would argue that they are 
not even sufficient for that. They don’t provide everything a person needs to have a good quality of life.


This is where the special needs trust comes in. A properly drafted and managed special needs trust is 
not counted toward the resource limit for most government benefit programs. As a result, a person can 
have a trust fund and still qualify for most government assistance. The funds can pay for goods and 
services that government benefits d0 not provide such as vacations, clothes, recreation, and special 
therapies. In this way, the beneficiary's quality of life can be enriched.


The Trustee's Role: The Beneficiary Comes First 

When some trustees sign on to manage a trust, they think they will just be paying bills, only to find out 
later that there is a lot more involved. We think that it's better to understand what you will be doing as a 
trustee before you take on the role. You can find out some of your responsibilities by reading the trust, 
although Some of the things you will have to do are not described anywhere in the document. That's 
why it's important to work with an attorney in your state who can explain the local rules and practices.


In fact, learning how to manage the trust will be one of your primary responsibilities. It's part of your 
fiduciary duty as a trustee. (A fiduciary is someone who holds the highest position of trust and 
responsibility.) You always have to put the trust beneficiaries interests above your own, which can 
sometimes mean searching for information and not automatically doing what is easiest or most 
convenient for yourself.


One of your most important jobs will be to protect the trust property and make sure that it is not lost or 
misused. You also need to prudently invest the trust assets so they earn a reasonable rate of return.


You also have to file income tax returns for the trust and pay the taxes. Some special needs trusts pay 
taxes on the income they earn from investments, while others "pass through" the income to the 
beneficiary. In either case, it is your responsibility to report the income to the federal and state 
governments. We explain tax reporting in section VI. Taxes.


You are also responsible for reporting to the beneficiary (or his legal representative) about how you are 
handling the trust. Most special needs trusts require the trustee to provide annual financial reports to the 
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beneficiary that show the income the trust received, the expenses the trust paid, the investments the 
trust made.


Which Kind Of Trust Are You Managing? 

There are two kinds of special needs trusts: first party trusts and third party trusts. Depending on which 
public benefits the beneficiary receives, this can be an important distinction. A first party trust may be 
monitored closely, whereas for some programs, a third party trust is not tracked.


First Party Trust 

A first party trust contains property that originally belonged to the beneficiary before it was put in the 
trust. A first party trust can also be called a payback trust, OBRA '93 trust, or d(4)(A), in reference 42 
U.S.C. 1396p(d)(4)(A), which is part of the 1993 law that authorizes first party special needs trusts, The 
property in a first party trust could include an inheritance, gift, proceeds of a personal injury lawsuit, or 
other property that the beneficiary owned before it was placed in the trust. In order for the government 
to approve a first party special needs trust, it must:


•	 Be irrevocable. This means that the person who places money in the trust cannot change their 
mind and get the money back.


•	 Be created by the person's parent, grandparent, or legal guardian, or by a court. This means that 
the person's parent grandparent or legal guardian must sign the trust document that establishes 
the trust. If none of these relatives are available and the person does not have (or need) a legal 
guardian, a court must create the trust. Due to a wrinkle in the Social Security and Medicaid 
laws, a person with a disability cannot create their own trust.


•	 Benefit only the person with a disability. The person’s parents, siblings, spouse, children, or 
other family members may not receive benefits from the trust while the beneficiary is alive, 
although they may benefit from the trust after the beneficiary with a disability has died, if any 
funds are left after the state had been paid (see the next bullet point)


•	 Provide that when the beneficiary dies, any remaining trust funds will be used to reimburse the 
state for any Medicaid benefits the beneficiary received while alive.


Third Party Trust 

Many trustees wonder what bills they are supposed to pay. There may be a list of items in the trust that 
you are permitted to pay for, such as special therapies, medical equipment, and recreational items. 
That’s a start, but many beneficiaries need items that are not listed, including basic support such as 
food, clothes and shelter.


You should begin by finding out if there is a public benefit program that will pay for the item the 
beneficiary needs. If there is, you should access the program first before you spend the trust funds. Most 
special needs trusts tell the trustee to “supplement but not supplant” public benefits, which means that 
if a public benefit is available to pay for something the beneficiary needs, such as medication or rent, 
you are not supposed to use the trust funds to pay for it. If the trust beneficiary doesn’t receive public 
benefits, it is usually all right to pay for those items, although you have to read the trust to be sure.


Sometimes the government has a say in what trustees can and can’t pay for. If the trust beneficiary put 
his own money into a “first party” special needs trust in order to qualify for the Supplemental Security 
Income (SSI) program, the Social Security Agency (which runs the SSI program) will closely monitor how 
you spend the money. In some states, the Medicaid program also tracks spending from special needs 
trusts. The government has a direct financial interest in a “first party” trust because it can claim any 
funds that are left in the trust when the beneficiary dies in order to offset any Medicaid benefits received. 
(See the text box “Which Kind of Trust Are You Managing?” for a description of a first party trust.) In 
general, the government will be monitoring you to make sure that you only spend the money on the trust 
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beneficiary and not on anyone else, such as the beneficiary’s family or friends. If you are managing a first 
party trust, you need to work very closely with a qualified attorney in your state. Mistakes in this care can 
cost the beneficiary money and benefits. 


One of the more difficult aspects of being a trustee can be saying no to the beneficiary. You may not be 
able to pay for everything the beneficiary wants because the trust would run out of money. Or the 
beneficiary may ask you to pay for things that you don’t think are advisable, such as alcohol or 
cigarettes. You don’t have to say yes to these requests. The trust document probably gives you “sole 
discretion” to make spending decisions, which means that you have the final say. Although you have the 
authority to say no to these requests, it helps if you can find a way to maintain a good working 
relationship with the beneficiary.


Paying Bills Without Reducing Public Benefits 

Even if you have decided which bills you are going to pay, you shouldn’t just start writing checks. If the 
beneficiary receives any government benefits, understanding how to pay the bills is just as important as 
knowing what to pay, otherwise you could needlessly reduce the benefits.


The SSI program is a case in point. SSI, which pays a monthly cash benefit, has strict financial rules. If 
you give someone who receives SSI more than $20 in cash in any month, the SSI benefits will be 
reduced on a dollar-for-dollar basis, which means potential loss of an entire month of SSI benefits. If you 
pay for food or housing-related items, the monthly benefit can be reduced by up to one-third of the 
monthly benefit ($264.33 per month in 2015). We explain these rules in section II. SSI and SSDI.


Throughout this book, we give you advice and strategies for paying bills in a way that won't disrupt 
public benefits, or if there is no way to avoid that, to minimize the disruption. If the beneficiary receives 
SSI, we advise you to:


•	 Avoid giving any cash directly to the beneficiary

•	 Pay the beneficiary’s bills instead of giving the beneficiary cash to pay bills

•	 Avoid paying the beneficiary’s housing and food related expenses whenever possible


If the beneficiary does not receive SSI, you do not need to be as vigilant. Another important public 
benefit program, Social Security Disability Insurance (SSDI), does not penalize individuals who receive 
assistance from special needs trust. There is no reduction in benefits if you give the trust beneficiary 
cash or pay for food or housing expenses. The SSDI program rules are explained in detail in section II. 
SSI and SSDI.
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Vincent is managing a special needs trust for Stella, who receives SSI. 
Stella finds it impossible to live on her SSI stipend of $733 per month. 
She obtains a credit card and uses it to buy food, clothes, medicine, 
entertainment, a transportation pass, and other items she needs to 
make life pleasant. She sends Vincent her credit card bills and Vincent 
(who doesn't know anything about the SSI program) pays them from 
the trust funds. The SSI program subtracts all food related purchases 
from Stella's monthly benefit and sends her a reduced check. Vincent 
has substituted the trust funds for part of the SSI benefit, which is 
something the trust document tells him he is not supposed to do. 



Do You Want the Job? 

Now that you know more about the trustee’s job, do you still want it? Just because someone has 
nominated you doesn’t mean that you have to accept the position. Before saying yes, you should 
consider very carefully whether you want the responsibility. There are good reasons to turn it down – the 
primary one being that you don’t have the time and energy to commit. It can be time-consuming to 
manage a trust, especially initially, and there can be a steep learning curve. If you can’t invest the time, 
you might never get up to speed, and the beneficiary could suffer from your lapses. 


Another reason to pass is that you don’t get along with the beneficiary. This can happen – not everyone 
is compatible. If you don’t like the beneficiary, you will probably resent the demands on your time and 
not give the trust the attention it requires. The beneficiary will suffer too. Put yourself in his position. He 
has no access to his money except through you, and he is completely dependent on you to decide what 
to pay for or not to pay for. Knowing that you don’t like him will likely increase his anxiety. The trust is 
supposed to make his life easier, not create more stress for him.


Even if you do like the beneficiary, being in charge of his money could strain your relationship. We 
sometimes see this with siblings. A sibling might become a trustee out of obligation to a parent who has 
entrusted them to look after a disabled brother or sister. But over time, the disabled sibling is pressing 
them to make purchases they don’t think are advisable. If the trust can be handed off to someone else 
who can be the “bad guy,” there can be a more harmonious sibling relationship. 


Sometimes even professional trustees should consider stepping aside. Your mastery of the technical 
aspects of the trust might be flawless, but if there is excessive conflict, no one benefits, as this personal 
example from the authors shows:


If you decide to decline the position, there are professionals you can hire, such as attorneys and financial 
advisers. Another option may be a pooled trust. Most states have non-profit trusts that serve people with 
disabilities who cannot manage their own funds. For information, search on the Internet for “pooled 
disability trusts” in your state. For a directory of pooled trusts that covers all 50 states, see 
elderlawanswers.com, the website for the Academy of Special Needs Planners.


If you decide to proceed, with the trusteeship, be sure to locate a qualified attorney to work with you.
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Barbara, an attorney, is at near-constant loggerheads with Sylvia (not her real 
name), one of her trust beneficiaries. Sylvia runs up charges on her credit card 
that Barbara thinks are excessive, and she wants the trust to pay for her 
alcohol and cigarettes, which also bothers Barbara. Eventually Sylvia asks 
Barbara to resign. Although Barbara is tired of the conflict, she is reluctant to 
give up the position out of loyalty to Sylvia's mother, who appointed her 
before she died. Eventually Barbara resigns and appoints her colleague 
Richard, whom Sylvia has already met and approved. Richard and Sylvia get 
along very well. Sylvia brings her credit card debt under control and adopts 
Richard's advice to start an exercise program. In hindSight, Barbara realizes 
that she reminded Sylvia of her mother, with whom Sylvia had a difficult 
relationship. Sylvia is willing to accept suggestions from a younger male with 
whom she has no "history." 



Trust Terms 

Report A summary of the trust's financial activity for a specific period of time, usually a 
year.


Corpus The property that makes up the trust. This could be bank accounts, bonds, 
mutual funds, real estate, life insurance, or other kinds of property.


Distribution A payment from the trust. A trustee makes a distribution when he or she 
spends money from the trust.


Fiduciary Someone who holds the highest position of trust and confidence on behalf 
of another person. A trustee is one kind of fiduciary.


Grantor The person who creates the trust. The grantor is sometimes called the donor, 
settler, creator, declarant, or trustor.


Lifetime Beneficiary The person who receives benefits from the trust while he or she 
is alive. In this book, we refer to the lifetime beneficiary as “the beneficiary.”


Payback Trust A trust whose assets must be used to reimburse the state for the 
beneficiary’s Medicaid costs when the beneficiary dies. Also called an “OBRA ’93 trust” 
or a “d(4)(A) trust.”


Remainder beneficiary The person or organizations that will receive the remaining 
property in the trust when the beneficiary dies and the trust ends.
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II. SSI and SSDI 
As attorneys, one of the first questions we ask a new trust client is,”'Does the beneficiary receive SSI or 
SSDI? If you answer, “I’m not sure” the meeting will not be very productive. In order to properly advise 
you, your attorney must know which program the beneficiary receives assistance from. With SSI you 
must proceed very carefully, because if you give the beneficiary any cash or pay his food or housing 
bills, his monthly benefit will be reduced. However, with SSDI, you do not have to be as careful, since 
that program does not consider assistance the beneficiary receives from the trust.


If you don't know which kind of assistance the beneficiary receives, gather copies of any Social Security 
award letters, bank statements showing direct deposits or other documents that you can locate and give 
them to your attorney to review. Some trust beneficiaries receive benefits from the SSI program and the 
SSDI program at the same time.


The Supplemental Security Income Program (SSI) 

Many people with disabilities rely on the Supplemental Security Income (SSI) program for their support. 
Recipients can receive a monthly check for several hundred dollars. In many states, SSI recipients 
automatically receive Medicaid, which provides comprehensive medical benefits.


The SSI financial rules  are strict. A person who has too much income or owns more than $2,000 in 
resources cannot receive benefits, no matter how great the degree of disability. The financial rules are 
also complex. In some cases, if you (the trustee) spend money from the trust, the beneficiary’s SSI 
payment may be reduced or eliminated. This can occur even if you do not give any money directly to the 
beneficiary. Thus, if the beneficiary receives SSI, it is critical for you to understand this program.


Earned Income 

Earned income is defined as earnings from wages or self-employment. Payment for work performed in a 
sheltered workshop is considered earned income. [20 C.F.R. §416.110]


In most cases, if an SSI recipient earns more than $65 per month (or $85 per month if there is no 
unearned income), the SSI benefit will be reduced. However, there are some exceptions to this rule, 
which we discuss later in this section. One such exception is for students, who are permitted to earn up 
to $1,780 per month (up to a maximum of $7,180 per year in 2015) and still receive SSI. Another 
exception is for workers who pay for disability-related items that they need in order to work.


If non of the exceptions apply, Social Security disregards the first $65 and one-half of the remaining 
monthly income. If the person has no unearned income, an additional $20 will be disregarded.
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Dan is receiving SSI benefits of $733 per month and starts a part-time job that 
pays $200 per month. His SSI benefit is reduced by $57.50 due to his earning 
and he receives a reduced SSI benefit of $675.50. Here is the calculations: begin 
with earnings of $200 and subtract $20 ($200 - $20 = $180), then subtract $65 
and divide the remaining income by half ($180 - $65 = $115; then $115 + 2 = 
$57.50; then $733 - $57.50 = $675.50). 



In-kind income. In-kind income is any food or shelter item that an SSI recipient receives for free or at a 
reduced cost from a third party, including a special needs trust. The Social Security rules define in-kind 
income as "Not cash, but food or shelter, or something the recipient can use to get one of those 
items." [20 C.F.R. §§416.1102; 417.1130] In-kind income is sometimes called "in-kind support and 
maintenance" or ISM. Social Security considers the following items to be "countable" shelter expenses 
that will reduce the SSI benefit:


•	 Mortgage (principal and interest)

•	 Rent

•	 Real estate taxes

•	 Heating fuel

•	 Gas

•	 Electricity

•	 Water

•	 Sewer

•	 Garbage removal

•	 Homeowner’s insurance (if required by lender)

•	 Condominium charges that include any of the above items [20 C.F.R. §1130(B); SI 00835.465D]


If a recipient obtains any of these shelter items for free or at a reduced cost from a third party, the SSI 
benefit will be reduced. This is true even if the source of the money is the recipient's special needs trust. 
Rather than determine the actual dollar value of the food and shelter items, Social Security presumes 
that they have a maximum value, which is $264.33 (in 2015). You arrive at this figure by dividing the 
maximum SSI benefit by one-third and adding $20 ($733 + 1/3 = $244.33 + $20 = $264.33).


If the recipient can show that the actual value of the item received is less than its presumed value of 
$264.33, Social Security will use the item's actual value to figure the in-kind income.


Fortunately, the SSI benefit is never reduced by more than $264.33 (in 2015), regardless of the value of 
the in-kind income the person receives.


If an SSI recipient lives in someone else's home and receives free food and shelter, Social Security will 
automatically reduce the monthly benefit by one-third, regardless of the actual value of the food and 
shelter. A typical situation involves an adult (age 18 or older) who lives with his parents or other family 
members and does not contribute to the household costs. Social Security presumes that the food and 
shelter are worth at least one-third of the monthly benefit amount ($244.33 in 2015) and automatically 
reduces the benefit by that amount.
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David's family paid his overdue electric bill of $175. For that month, David's 
SSI benefit will be reduced by $155. (Social Security excludes $20 per month 
of income.) 

Russell, who receives SSI, lives in a condominium that his mother owns. The 
market rent is $900 per month, but Russell only pays $300. Although Russell 
receives $600 of "free" rent, his benefit is only reduced by $264.33. 



Strategies to Avoid Reducing SSI benefits 

With all these complex rules, it can be quite challenging to spend any money from the trust without 
affecting the beneficiary's SSI stipend. However, the following strategies should work.


Do not give the beneficiary cash. You should avoid giving any cash to a beneficiary who receives SSI.  
As we explained earlier in this section, if the beneficiary receives more than $20 in cash in any month, 
the SSI benefit will be reduced dollar for dollar for that month.


Instead of giving John cash, you could find out what he will spend the $100 for and buy those items for 
him. In section III. Recreation, we explain how you can pay for transportation, entertainment, and basic 
necessities without reducing the SSI benefit.


In the above example, even if the trustee gave John $2,500, he would only lose SSI for that month. 
Assuming that John spent the $2,500 and did not keep it, the next month's benefit would not be 
affected. However, if John had more than $2,000 in his bank account at the beginning of the next month, 
he would lose SSI until the bank account was reduced to $2,000 or less.


Avoid paying for food or shelter items. An SSI recipient is expected to pay for all food and shelter 
costs from the SSI stipend. As we explained earlier in this section, the SSI benefit will be reduced if you 
pay for any food or shelter items. (see the section on "in-kind income.") The maximum amount of the 
reduction will be the lesser of the item's actual value or one-third of the monthly SSI benefit plus $20 
($264.33 in 2015).
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David lives in his parents' home and does not pay for his food or housing 
costs. David's SSI benefit is reduced by one-third due to the free food and 
shelter he receives from his parents ($733 - $244.33 = $488.67). 

John receives SSI and has no other income. The trustee gives him $100. 
That month, John's SSI benefit will be reduced by $80. (Social Security 
disregards the first $20 of unearned income.) 

Alex lives in his own apartment. The trustee buys groceries for Alex that cost 
$100. Alex's SSI benefit will be reduced by $80. (The first $20 of unearned 
income is disregarded.) 



III. PAYING FOR RECREATION, TRANSPORTATION, 
MEDICAL EXPENSES, AND MORE 

This section focuses on recreation, transportation, and medical care. Many beneficiaries seem to need 
help with these items at one time or another. We also explain an instance when you should not pay for 
transportation or medical items, which is when an SSI or SSDI recipient needs them in order to work. We 
begin by suggesting some strategies you can use to purchase goods and services for the beneficiary.


Practical Strategies to Pay for Items the Beneficiary Needs 

Trustees sometimes wonder what the best way is to pay for items the beneficiary needs. There is no 
single approach that you must always use. Instead, you may need to be creative and try different 
strategies. Any or all of the approaches listed below might work depending on the beneficiary's needs, 
level of ability, and living situation. Convenience is another factor-some of these strategies might be 
better suited for a family trustee who has close contact with the beneficiary rather than for a professional 
trustee who does not see the beneficiary very often.


You also need to consider the public assistance the beneficiary receives so that you don't inadvertently 
disrupt the flow of benefits. If the trust beneficiary receives SSDI, there should not be any problems, 
because the SSDI program does not consider assistance that a recipient gets from a trust. On the other 
hand, if the beneficiary receives SSI, you need to be careful. You should avoid giving the beneficiary 
cash or paying for any food or housing items. Recall from section II. SSI and SSDI, that if an SSI 
recipient receives more than $20 per month in cash, the SSI benefit will be reduced on a dollar-for-dollar 
basis. And if a beneficiary receives any food or housing items, the monthly benefit can be reduced by up 
to one-third. (The maximum reduction in 2015 is $264.33 per month.)


Some beneficiaries receive both SSI and SSDI. In that case, even though you don't have to worry about 
reducing the SSDI benefit, you should still use one of the approaches listed below to avoid reducing the 
SSI payment.


With these caveats in mind, here are some strategies to consider:


Send payments directly to third parties. As the trustee, you can send payments directly to third parties 
to pay for items like medical care, personal services, education courses, auto insurance, house cleaning, 
or a health club membership. This is often the best approach. It is less likely to affect the beneficiary's 
SSI stipend as long as the payment is not for food or shelter. It also provides the trustee with a more 
complete record of what the trust funds were used for.


Give the beneficiary a monthly allowance. This approach might work if the beneficiary can manage a 
small amount of money or has someone to help him manage the money. (But giving the beneficiary an 
allowance will not work if the beneficiary receives SSI, because the SSI program rules do not allow a 
person to receive cash payments of more than $20 per month:) If you opt for a monthly allowance, you 
can send a check or transfer the funds directly from the trust bank account to the beneficiary's checking 
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True Link Financial offers a pre-paid Visa that is SSI and Medicaid compliant. The cost is $10 per 
month and the beneficiary is able to make their own purchases.   
truelinkfinancial.com    (866)-984-8576 
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account. Besides being easy for the trustee, this approach can allow the beneficiary some privacy. Some 
beneficiaries do not want the trustee to know about the personal items they purchase. With a monthly 
allowance, the beneficiary pays the bills and the trustee doesn't know the details. If the beneficiary can't 
manage an allowance, you could pay someone a few hours a month to help him draw up a budget, 
shop, pay bills, and balance the checkbook. Sometimes the state office of disability services will provide 
someone or give a stipend to hire assistance.


Put money in the beneficiary's personal needs account. A beneficiary who lives in a supervised 
arrangement like a group home or rehab facility might have a personal needs account. You can deposit 
funds in the account for the staff to give out. The staff might give the beneficiary a small amount of 
spending money (daily or weekly) to carry in a wallet for items like lunches, snacks, and drinks. The staff 
could also assist the beneficiary in shopping for toiletries, clothes, a haircut, etc . You can replenish the 
personal needs account when the funds are depleted. A potential problem with putting money in the 
personal needs account is that if the beneficiary receives SSI, Social Security might treat the funds as 
distributions of cash. This could occur even though the source of funds is the beneficiary's own trust. 
However, one of the authors regularly deposits money in a beneficiary's personal needs account without 
any adverse consequences. She is careful to make the checks payable to the agency that oversees the 
beneficiary's care and to characterize them as distributions for recreation, enrichment, and necessities. 
To date, Social Security has not challenged these expenditures.


Have a third party take the beneficiary shopping. You could have a friend or relative of the beneficiary 
take the person shopping and then reimburse that person. The friend or relative could purchase and set-
up a computer, television, DVD player, etc. When you receive the receipt or other adequate back up 
documentation, you can pay the bill from the trust funds.


Obtain a trust credit card. Some credit card companies will issue a credit card to a trust. You (the 
trustee) might have to furnish a personal guarantee, but with a trust credit card, you could take the 
beneficiary shopping and purchase items without risking benefits. Shopping online for items like clothes, 
linens, or sports equipment and have the items sent directly to the beneficiary is another alternative. 
When the bill arrives, you can pay it from the trust funds. You should never, under any circumstances, 
give a trust credit card to the beneficiary.


Arrange for the beneficiary to have a personal credit card. The beneficiary could obtain his own 
credit card. The card should have a low maximum limit (perhaps, $1,500) and not permit any cash 
withdrawals. You and the beneficiary should agree in advance on what the card will be used for. Some 
common items are public transportation, clothes, groceries (if SSI is not a factor), household cleaning 
products, prescription drugs, and toiletries. You can arrange for the credit card company to send the bill 
directly to you and pay it from the trust funds. If the beneficiary receives SSI, a risk with paying a 
monthly credit card bill is that Social Security could consider the recipient to have a regular source of 
income and reduce the benefit. Another risk is that the person might not use the card responsibly.


Caution: If the beneficiary receives SSI, make sure that the card he is using to make purchases is truly a 
credit card, and not a debit card that is linked to a bank account. If you use the trust funds to replenish 
the beneficiary's bank account, the SSI benefit will be reduced. To illustrate, let's say the beneficiary has 
his own bank account and obtains a debit card that he uses to buy $250 worth of clothes, toiletries, and 
household products. You put $250 into the bank account to replenish it. That month, the SSI benefit will 
be reduced by $230.6 The funds you put in the beneficiary's personal bank account are considered a 
distribution of cash that will reduce SSI on a dollar for dollar basis. This is true even though the source of 
the funds is the beneficiary's trust.


Avoid using gift cards. Until recently, a popular practice for some trustees was to purchase gift cards 
for the beneficiary. With this strategy, you avoid giving cash to the beneficiary, and you know that the 
beneficiary can purchase items he needs.
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However, under Social Security's current policy, if the beneficiary receives a gift card, it will be 
considered a "cash equivalent" unless 1) the card cannot be used to purchase food or shelter, and 2) it 
cannot be resold. [SI 00830.522] This policy makes gift cards a risky choice for a trustee. Even if you buy 
a card for a store that does not sell food (Macys, Best Buy, Barnes & Noble), you will be hard pressed to 
show that the issuer has placed a legally enforceable restriction on the sale (which Social Security 
suggests would be printed on the card). By the time the card comes to Social Security's attention, it may 
have already been redeemed.


RECREATION EXPENSES 

As trustees, we are sometimes asked to pay for recreation expenses. Paying for recreation items can be 
one of the more enjoyable aspects of managing a trust. The items listed below are some typical 
recreation expenses you may be asked to pay for:


Club memberships. Some people with disabilities belong to organizations like a local health club or 
YMCA. You can use the trust funds to pay the annual membership fees.


Movie and concert tickets. Many people like to go out with friends to movies, sports events, and 
concerts. It is almost always more convenient to have the beneficiary (or the person who is helping him) 
buy the tickets. The beneficiary can use his personal funds to pay for them. If more money is needed, 
you could ask the person accompanying the beneficiary to advance the money and then reimburse him. 
Another option is to buy tickets on the Internet.


Home entertainment. Televisions, CD players, and iPads are all useful devices. Currently there is no 
limit on the value of such personal items an SSI recipient can own, so it is all right to buy them for the 
beneficiary. Recently, Social Security challenged a colleague who used funds from a first party special 
needs trust to purchase a big screen television for a beneficiary. The agency's objection was that the 
television was placed in the recreation room of the beneficiary's group home where everyone could 
enjoy it. In the agency's view, it was not for the beneficiary's "sole benefit." Eventually the agency 
relented. Our colleague was able to persuade them that the beneficiary wanted his TV in a common area 
where he could watch it with his housemates.


One-to-one assistance. Some people with disabilities may require 1:1 assistance from specially trained 
staff in order to enjoy a community experience. These "paid companions" are usually compensated on 
an hourly basis. You can write a check from the trust fund to pay the person's fees.


Restaurant meals. Most people like to eat out. However, if the beneficiary receives SSI, paying for a 
restaurant meal can be challenging for a trustee. The SSI rules prohibit a recipient from receiving any 
food, or cash to buy food, from an "outside source" such as the special needs trust. Perhaps the 
beneficiary could use his own funds for meals, and you can use the trust funds for any non-food related 
items the person needs. Alternatively, if the person lives in a group setting, such as a group home, 
money in a personal needs account could be used.


Vacations and travel. Sometimes trustees are asked to pay for vacation and travel expenses. A minor 
beneficiary's family might want to take him and the rest of the family on a Disney vacation and could 
request funds for airplane fare, lodging, food, and spending money. An adult beneficiary might want to 
travel to a wedding or family reunion. In addition to the usual travel expenses, you could be asked to pay 
costs for someone to assist the beneficiary on the trip.


Your response to any of these requests will depend in part on whether you are managing a first party 
trust or a third party trust. If you are managing a first party trust for a beneficiary who receives SSI or 
lives in a state in which the Medicaid agency monitors trusts, you need to proceed carefully. Currently, 
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Social Security allows payment for a beneficiary's vacation and related expenses for one person (who 
can be a family member) to assist a person who cannot travel alone. him if he cannot travel by himself If 
the beneficiary is an adult and you are concerned that Social Security might challenge the expense, you 
could obtain a doctor's letter to the effect the beneficiary needs 1:1 assistance for his health and safety.


If you are managing a third party trust, you do not have to be as careful. You can pay for travel costs for 
the beneficiary and his family if the trust permits you to do so and you feel it is a worthwhile expense.


You also have to figure out the logistics of paying for a vacation. In some parts of the country, creative 
travel agents offer adapted vacations for adults with disabilities. The beneficiary can go on a weekend 
trip, ski vacation, or cruise, and extra staff assistance is available. Usually there is a single charge that 
covers hotel, meals, passes, and other amenities. Other options are to use a travel agency to book 
airplane and hotel and pay them with the trust credit card. If the beneficiary is traveling with a 1:1 
assistant, you could draw up a budget, give the assistant spending money before they leave, and obtain 
receipts when they return.


One thing you won't have to worry about for a beneficiary who receives SSI is a reduction in benefits due 
to receiving food and shelter while on vacation. An SSI recipient may receive food and shelter without 
penalty during a temporary absence from home, such as a vacation. A temporary absence is one of at 
least a 24-hour duration. [20 C.F.C. § 416.1149; SI 00835.040]


There is a company that offers package SNT vacations. They can be found at: http://www.exceptional-
vacations.com


TRANSPORTATION 

An SSI beneficiary can own a vehicle, regardless of its value. However, paying for the necessary 
expenses to operate and maintain the vehicle can be complicated, because you can't give money 
directly to the beneficiary. One option to pay for gas is to provide the beneficiary with a gas credit card 
and pay the charges from the trust funds. The card should be in the beneficiary's name, not the trust's 
name. The beneficiary should not use the credit card to pay for food or to obtain any cash advances, 
since this would reduce the SSI benefit. Another option is to buy prepaid gas cards and give them to the 
beneficiary.


There are a few options to pay for maintenance, repairs, inspections, tires, etc. If the beneficiary has a 
credit card, he can put the charges on his card and you can pay the bill from the trust funds. 
Alternatively, if you have a trust credit card, you could charge the items over the phone. If you don't have 
a trust credit card, you could ask the garage to bill the trust for the work and pay for it after the work has 
been completed. Some garages may be willing to do this for their regular customers. Yet another option 
is to have a family member or friend of the beneficiary pay for the items and then reimburse them from 
the trust funds after you receive appropriate documentation.


Deciding who should own the beneficiary's vehicle. If you are planning to use the trust funds to buy a 
vehicle, you must decide who will own it. If you are managing a first party (or self-funded) trust for a 
beneficiary who receives SSI, your options are limited. Under the current rules, the beneficiary or the 
trust must be listed as the vehicle's owner. [SI 01120.201F] However, if you are managing a third party 
trust, or if the beneficiary does not receive SSI, there are more options. In addition to the beneficiary or 
the trust, a beneficiary's parent or another relative may be the owner. We discuss the different options 
below.


If you are buying an adapted vehicle such as a wheelchair van, one factor to consider may be vehicle 
taxes in your state. Adapted vehicles can be quite expensive, sometimes costing more than $50,000. 
The sales taxes in some states can be significant. Some states waive the sales tax if the owner has a 
disability, or if the owner is the parent of a child with a disability who will use the vehicle. Besides the 
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sales tax, some states impose annual personal property taxes that are based on the vehicle's value. 
Some states waive these taxes if the owner has a disability. Information on vehicle taxes can be 
obtained from your state's registry of motor vehicles.


The following are the benefits and disadvantages of the different kinds of ownership.


The beneficiary. Having the beneficiary be the owner might save sales and excise taxes in states that 
waive those taxes for disabled owners of adapted vehicles. But if the beneficiary is a minor child (under 
age 18), he might not have the legal ability to own property or to sign the documents required to register, 
finance, or sell the vehicle. If the beneficiary is an adult, the person should be able to understand the 
significance of signing any legal documents needed to buy, sell, register, or insure the vehicle. If the 
adults lacks capacity and is under guardianship, the legal guardian could own the vehicle.


You should also consider whether the Medicaid agency in your state would object to the beneficiary 
owning the vehicle. At least one state (Maryland) requires that a vehicle purchased with assets from a 
self-funded trust be owned by the trust, not the beneficiary.


The special needs trust. If you are managing a first party trust for a beneficiary who receives SSI and 
it's not effective to have the beneficiary as owner, the only option is to list the trust as the owner. Make 
sure there is adequate liability insurance to protect the trust against any losses. Some trustees report 
difficulties obtaining insurance when the trust is the owner. You may have to shop around for coverage.


The beneficiary's parent. The beneficiary's parent who regularly transports him could be the registered 
owner. If the vehicle is adapted, one possible benefit might be a reduction in the high sales tax and 
annual personal property taxes that some states impose. The trust should have a security interest in the 
vehicle. This will protect the trust's financial interest if the vehicle is damaged or sold. You should have 
the parent sign a promissory note and then reference the security interest (lien) on the vehicle's tide. An 
attorney can draw up the documents and explain how to record the lien.


The beneficiary's relative. If the beneficiary lives with a relative, such as a grandparent or sibling who 
will be driving the vehicle, that person could be the legal owner. However, there would probably not be 
any waiver of the sales or personal property taxes. You should obtain and record a lien in favor of the 
trust (see above discussion of the beneficiary's parent as the owner).


MEDICAL EXPENSES 

Some people with disabilities have significant medical needs. Fortunately, in most states, people with 
disabilities can obtain Medicaid insurance. The number of services that Medicaid will cover varies from 
state to state. You may be asked to use the trust funds to pay for the beneficiary's medical expenses. 


There should not be any problem with SSI if you pay the beneficiary's medical expenses from the trust 
funds. The program rules allow an SSI recipient to receive outside help with medical costs without 
affecting the SSI benefit.


For some Medicaid recipients, there can be a problem finding a medical provider that accepts Medicaid. 
For example, many private dentists do not accept Medicaid insurance, because of the low 
reimbursement rates. As a result, some Medicaid recipients are accustomed to paying for dental care 
out of their personal funds. Some Medicaid recipients may choose to pay for a doctor privately, even 
though a Medicaid-insured physician is available. This could be the case if there is a longstanding 
relationship with a doctor who does not accept Medicaid. It is appropriate for you to use the trust funds 
to pay for these kinds of care.
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If the beneficiary does not have Medicaid, you can use the trust funds to pay for items like medical 
insurance premiums, co-payments, deductibles, and other out-of-pocket medical costs. These 
payments will not reduce the SSI benefit.


When Not to Pay for Medical or Transportation Costs 

If the beneficiary needs medical and transportation items in order to work, it may be preferable for the 
beneficiary-not the trust-to pay for these items, assuming the person can afford to do so. This will 
maximize any SSI or SSDI benefit.


The reason has to do with the way the SSI and SSDI programs count a person's earnings. As we 
explained in section II, when an SSI recipient's earnings increase, the SSI benefit goes down and may 
disappear altogether if the earnings are too high. Similarly, an SSDI recipient may lose his benefit when 
the earnings are too high. With SSDI, however, the monthly benefit is not reduced-it is completely 
eliminated if the person earns more than the program limit. (In 2015, that limit is $1,010 per month if the 
person does not qualify for so-called work incentives.) We

cover SSDI benefits in section II.


However, if an SSI or SSDI recipient has certain work-related expenses, these expenses can be 
deducted from the person's income. In that way, earnings are reduced and the SSI or SSDI benefit can 
be maximized.


There are many different kinds of work-related expenses. For example, a person might need an 
attendant to help take a shower and get dressed for work. If a person can't use regular public 
transportation, there might be expenses for gas and maintenance of a modified vehicle, driver 
assistance, or taxicab fare.


In order for an item to be deducted from the person's earnings, he must pay for it with his own funds. 
The item cannot be paid for by any outside source, including his special needs trust. Thus, if the 
beneficiary has any deductible work-related medical or transportation expenses, you should not pay for 
them from the trust funds. Instead, if possible, the beneficiary should pay for those expenses from his 
earnings in order to maximize his benefit.
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IV. TRUSTEE RESPONSIBILITIES 
Trustees have many responsibilities that are not described anywhere in the trust document. This section 
will explain them. With responsibilities, there may be liabilities. If the trust loses money due to your 
errors, the beneficiaries might try to hold you accountable. We suggest some steps you can take to 
protect yourself.


THE FIDUCIARY DUTY 

In reading about trusts, you may notice the term "fiduciary." This legal term means someone who is held 
to the highest standard of conduct. A trustee is one kind of fiduciary. You have been entrusted with 
someone else's property, and you have to be more careful than you are with your own property. You 
have to put aside your own interests and work solely for the trust and the beneficiaries. 


Besides these general fiduciary standards, each state has its own rules that govern trusts. These may be 
based on laws that were passed by the legislature (statutory law) or rules that result from specific court 
cases (case law). It is essential to consult with a local attorney to find out if there are any specific 
requirements in your state.


Follow the Terms of the Trust 

As a trustee, you must carry out the intentions of the grantor (the person who set up the trust) as they 
are expressed in the trust document. This requires reading the trust carefully to find out how the grantor 
wanted the property to be used. What guidelines, if any, did he or she provide concerning trust 
distributions? If the trust document does not contain any specific directions, the grantor may have left a 
"Side Letter" or "Letter of Intent" to guide you.


Some special needs trusts contain contradictory instructions. The trustee might be directed to 
"supplement but not supplant public benefits" and also to "use the trust property in ways that will best 
help the beneficiary to lead a comfortable and fulfilling life," or words to that effect. Both goals may not 
be achievable. Let's say the beneficiary receives SSI and needs better housing. Let's also say that there 
are enough funds in the trust to pay for housing, but only at the cost of reducing the beneficiary's SSI 
payment. (As we explain throughout this book, the beneficiary's SSI award may be reduced if the trustee 
pays for housing costs.) How can you reconcile the conflicting instructions?


One way is to look outside the document and consider the circumstances that led the grantor to create 
the trust. If the grantor is the beneficiary's parent, the primary goal of the trust is almost always to 
provide for the beneficiary's health, happiness, and well-being. No parent would want his or her child to 
live in substandard housing if a good alternative is available. You might be able to find adequate support 
for the decision to purchase comfortable housing-even if it causes a reduction in public benefits. These 
situations can be difficult. Whatever you decide to do, it is best to prepare written notes explaining why 
you did or did not take a particular course of action. Notes can be useful if you are questioned in the 
future about your actions.


Do Not Have Any Personal Financial Dealings with the Trust 

You should never have any personal business dealings with the trust. These kinds of transactions are 
called "self-dealing." Self-dealing means that you, acting in your fiduciary capacity, enter into a business 
arrangement with yourself in an individual capacity. You engage in self-dealing if you borrow money from 
the trust, lend money to the trust, lend trust assets to your family or friends, buy property from the trust, 
or sell property to the trust.
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The basic rule is that you must not allow your personal interests to compete with the trust's or the 
beneficiary's interests. You cannot avoid this if you engage in a self-dealing transaction. Even if you have 
a good reason for the transaction, you should not proceed with the deal. This is true even if the 
proposed terms are by all objective standards fair, reasonable, and beneficial for the trust. Moreover, 
finding a neutral third party to represent the trust for purposes of the proposed transaction is not the 
answer. The only option is for you to resign 'and then go forward in your individual capacity. Even then, 
you could open yourself up to charges that you have abused your fiduciary position.


A widely recognized exception to the rule against self-dealing concerns payment of trustee fees. You can 
take money from the trust assets to pay your fee. This inherent conflict is permissible because it would 
be unreasonable to expect a trustee to serve without compensation.


Keep the Beneficiary Informed About How You Are Managing the Trust 

You must let the beneficiary know what you are doing with the trust property. One way you can do this is 
by providing regular financial reports. A financial report is a written summary of the financial activity of 
the trust for a specific period of time, usually a year. It shows the income the trust produces, the trust 
expenses, and how the property is invested. 


If the beneficiary has cognitive challenges and you are fairly certain she can't understand the reports, 
you should still provide them. Read the trust document to find out if it instructs you to give the reports to 
a guardian or someone else who represents her legal interests.


Another way to keep a beneficiary informed is to show the beneficiary the trust records if she asks to see 
them. In our experience, most beneficiaries are satisfied with the financial reports, especially if you 
match up the bottom line with copies of the bank statements that show where the trust property is 
located. However, if a beneficiary requests more details, such as invoices you paid or copies of income 
tax returns, you should provide them.


Protect the Trust Property 

A trust fund is not going to do the beneficiary much good if the money is lost, mismanaged, or stolen. 
The trust property must be protected, and it is your job to protect it. Make sure the funds are properly 
invested with a reputable bank or investment house. Keep all automobiles, real estate, and any other 
property the trust owns properly insured. Do not make any questionable loans, and never borrow money 
from the trust.


Keep the Trust Property Separate from Other Property 

All trust assets must be kept in a separate trust account. Never keep any trust property under your own 
name or in your own bank account. This is called comingling, and it is a violation of your fiduciary duty. If 
the beneficiary has any separate property, do not combine it with the trust property. This is true whether 
the property is in the beneficiary's name name or you have legal title to it. (You might have legal 
ownership of the beneficiary's separate property if you are the beneficiary's legal guardian or 
representative payee for government benefits.)


Make the Trust Property Productive 

A trustee is supposed to make the trust property productive. If the beneficiary does not need the funds 
from month to month, consider purchasing a certificate of deposit or investing in a money market, bond 
fund, or stock mutual fund.
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Enforce Claims and Defend the Trust 

One of your jobs as trustee is to make sure that anyone who owes money to the trust pays it. If an 
insurance company refuses to pay a claim, you should investigate and find out if the denial is 
reasonable. Most companies have an internal appeal or grievance process that is easy for their 
customers to use.


If someone owes money to the trust and refuses to pay it, you could hire an attorney to investigate the 
claim. However, before you bring a lawsuit, you must consider the strength of the claim, the cost of 
litigation, and the likelihood that the trust will actually recover any losses. Even if you win in court, the 
person you sue may not have the resources to pay a judgment.


You might have to defend a lawsuit that someone brings against the trust. In our experience, it is rare for 
a special needs trust to be sued. But if this does occur, you must hire an attorney to investigate the 
claim and find out if it has any merit. If you believe the claim is baseless, you should reject it. One option 
might be to resolve the matter through mediation or arbitration. If court action appears inevitable, you 
should take into account the cost to defend the suit. It is sometimes more cost effective to settle the 
claim than to risk losing. Most trusts give the trustee authority to settle claims on behalf of the trust.


Use Any Special Skills You Have to Benefit the Trust 

If you have special skills or expertise, such as a background in law or finance, you must use those skills 
in managing the trust. A professional person who is managing a trust is held to a higher standard of 
performance than a family member or someone who has no special abilities. If you are an attorney, you 
might be bound by the rules of professional conduct in your state. This could be the case even though 
you are not providing any legal services to the trust or the beneficiaries.


Pay Income Taxes When They are Due 

When you invest the trust funds, they will probably generate income in the form of interest, dividends, 
and capital gains. As the trustee, it is your responsibility to file income tax returns with the federal, state, 
and (i~ some cases) local governments, and to pay the taxes on time. If you pay the taxes late and the 
trust owes interest and penalties, the beneficiaries may want you to pay them from your personal funds. 
If there is not enough money in the trust to pay the taxes (perhaps you spent it all or distributed it to the 
beneficiaries), the government may look to you for payment.


To avoid liability, you should carefully monitor the trust investments and collect all 1099 forms 
(statements of interest, dividends, and capital gains) that the companies send at year-end. You should 
hire a qualified tax preparer w assist you in filing the returns and paying any taxes that may be owed. 
You should also pay any quarterly estimated taxes when they are due. There is more information on 
taxes in section VI.


Keep the Beneficiary's Information Private 

You should not disclose any information about the trust, including the amount of funds you are 
managing, unless it is necessary to do so. Naturally you will share this kind of information with the 
beneficiary and any government agencies that provide benefits. However, other individuals, such as the 
staff where the beneficiary lives, don't need to know how much money is in the trust. This is a private 
matter between you, the beneficiary, and her legal representative.


Trustee Liability 

If you make a mistake managing the trust, you could be held personally responsible to make up the loss. 
Whether this will occur depends in part on what the trust document says about trustee liability. Many 
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trusts contain an "exculpatory clause." This legal term is designed to protect the trustee. A common 
exculpatory clause states that a trustee will not be liable for losses to the trust if the trustee as acted in 
good faith. However, an exculpatory clause would probably not protect a trustee who acts in bad faith or 
with gross negligence. And an exculpatory clause would probably not protect you from any intentional 
act on your part that causes the trust to lose money, such as borrowing money from the trust and not 
repaying

it or loaning money to your friend who did not repay it.


If a trust does not include an exculpatory clause, the law of the state that governs the trust will apply. In 
many states you can be personally liable for a negligent (careless) act that causes the trust to lose 
money. Some examples of negligent acts are filing income tax returns late so that interest and penalties 
are imposed or allowing insurance to lapse so that there is an uninsured loss.


A particular concern for many trustees is investment losses. Trustees worry that if the trust loses money 
in any year, they may be personally liable to make up the loss. In our experience, trustees are rarely, if 
ever, personally responsible. Most states have a Prudent Investor Act that will protect you from any 
losses as long as you adhere to its standards. The Prudent Investor Act is covered in section VII, 
Investments. An exculpatory clause in the trust might also protect you from an investment loss.


Protecting Yourself 

Given all these potential risks, what can you do to protect yourself? Your best 
approach is to do the best job you can. In summary, you should:


• Read the trust thoroughly and understand your responsibilities


• Make sure that all property that is supposed to be part of the trust is actually 
registered to the trust


• Keep assets, such as real estate and automobiles, adequately insured

• Pay income taxes in a timely manner


• Keep the trust property separate from your own property


• Keep detailed records of all trust activity and send periodic financial reports-
annually if not quarterly-to the beneficiary or her legal representative


• Never borrow money from the trust or have any personal business dealings with 
the trust


• Let the beneficiary know how you are investing and spending the trust funds. If 
you have any questions about what you are supposed to be doing, don't 
hesitate to seek advice from a qualified professional.
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V. HIRING CAREGIVERS 
Some people with disabilities need caregivers to help them live independently. Caregivers can be full-
time or part-time: they can be family members or professionals. Perhaps the beneficiary, her guardian, or 
a family member will hire the caregiver, and all you -the trustee- haye to do is write the check. However, 
if none of these people are willing or capable, you may have to become the employer. This section tells 
you what you need to know about hiring and paying a caregiver for the beneficiary.


Are You Authorized to Hire Someone? Read The Trust 

Before you hire a caregiver, you should make sure that you are authorized to do so. This means reading 
the trust document. Most special needs trusts authorize the trustee to hire a caregiver to assist the 
beneficiary. This is usually contained in the “Trustee Powers” section. If the trust does not specifically 
refer to hiring a caregiver, you may be able to infer this from the other trust provisions. If you are 
uncertain whether you can act, you should ask an attorney for help.


Before You Hire, Explore Public Benefit Programs That Pay Caregivers 

Before you commit to using the trust funds to pay for care, you should find out whether there is a public 
benefit program that will pay for assistance. All states pay for 1:1 assistance for Medicaid recipients who 
qualify for the service. The trust beneficiary must be evaluated by a nurse or occupational therapist to 
determine the kind of assistance she needs and how often she needs it.


The Personal Care Attendant Program 

Caregivers under the Medicaid program are called PCA’s, which means “personal care attendants” in 
some states and “personal care assistants” in other states. PCA’s can help with Activities of Daily Living 
(ADLs) – see the text box for a description of things PCA’s can do. PCA time is not approved for 
activities such as companionship, recreation, supervision, vocational training, or skilled care that requires 
a nurse.


The PCA is selected and employed by the person with a disability (in this case, the trust beneficiary). As 
the trustee, you would not be involved. The beneficiary (or her guardian or family member who is helping) 
can screen, interview, and hire the PCA. In most states there is flexibility in how the beneficiary will pay 
the PCA: the beneficiary can receive money from the Medicaid program to pay the PCA and take care of 
the paperwork, or the beneficiary can use a fiscal intermediary approved by the state to pay the PCA 
and handle the tax withholding and reporting.


Other public benefit programs. Besides the PCA program, most states have programs

that pay caregivers to assist people with disabilities. The care can be provided in the home of the person 
with a disability or in the caregiver's home. Some states pay caregivers to live in the person's home. To 
find out more, contact the Medicaid program in your state.


Hiring the Beneficiary's Parents and Other Family Members to Act as Caregivers 

If hiring a PCA through the Medicaid program is not an option, or if the program will not provide enough 
hours of care, you can hire someone privately and pay them from the trust funds. Some trustees hire 
family members or other relatives to provide the care. This can make sense, because in most cases the 
disabled beneficiary's relatives understand the person's needs the best and can provide capable care. If 
you are planning to hire a relative to provide care, there are some benefits and drawbacks to consider.


Simplified tax rules for inter-family hiring. One potential benefit with interfamily
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hiring is Simplified income tax rules. In a typical caregiver-employment situation (which we describe later 
in this section), you must withhold taxes (Social Security, Medicare, and federal unemployment tax) from 
the caregiver's pay if you pay the caregiver more than $1,800 per year (in 2015). However, these 
withholdings are not required when a person with a disability (including a minor) hires her parent, or a 
disabled parent hires her child who is under age 21.14 To take advantage of this benefit, you would have 
to structure the arrangement so that the disabled beneficiary (not the trustee) is the employer. At the end 
of the year, you would send the caregiver a form 1099-MISC instead of a form W-2. There may be 
additional requirements in your state, so check with an accountant to be sure.


Consider the impact on the beneficiary's public benefits. A potential drawback to hiring family 
members to provide care is the impact on the beneficiary's public benefits.


•	 SSI benefits. If the beneficiary is a minor who receives SSI, the monthly benefit may be reduced 
if you pay a family member to provide care. Under the SSI program's complicated "deeming" 
rules, some of the family's income, including the parent's pay for care giving, is attributed to the 
child.


	 

	 Even if the beneficiary is an adult, Social Security may reject payments that you make to the 

beneficiary's relatives from a first party trust. Social Security's position is that the trust funds 
should not be used to pay for care the family would be expected to provide because of the 
familial relationship. In 2014, the agency developed a policy that would disallow payments to any 
family members who did not have medical training to provide the service. Although the agency 
has not applied this policy, it may do so in the future. The current policy seems to be that the 
trust funds can be used to pay family members to provide extraordinary care (such as 24-hour 
care) or care that you would hire an outside person to provide.


•	 Medicaid benefits. There can be a negative effect on Medicaid benefits if the beneficiary lives in 
a state that tracks trust distributions. (Not all states closely monitor special needs trusts.) With 
minor beneficiaries, most states take the position that parents have a responsibility to support 
their minor children and that the trust funds should not be used to replace the parents' duty of 
support. Sometimes exceptions are made if the parents are impoverished and have no financial 
ability to support their child, or if the child has extraordinary medical or other care needs that are 
not being met from public sources. If you have questions about the policy in your state, your 
attorney can answer them.


Observe the formalities of hiring. If you decide to hire a family member and are concerned that you will 
be challenged by a public agency, your chances of success will be improved if you observe the 
formalities of the employer-employee relationship that we describe later in this section. You and the 
employee should sign a caregiver agreement that specifies the caregiver's duties, hours, rate of pay, and 
other relevant terms. The rate of compensation should be comparable to the rate a local home care 
agency would charge. The employee should report the earnings on his or her federal and state income 
tax returns.
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The Hiring Process 

Hiring privately versus using an agency. Should you hire someone yourself or use an agency? There 
are benefits and drawbacks to each approach. 


The primary benefit to using an agency is convenience. An agency has a pool of qualified workers whom 
they have screened, so you don't have to deal with background checks or risk that the person cannot 
work legally. If the agency doesn't have someone who meets your needs, they can recruit someone. If 
the worker they place with you doesn't show up for work, they can send someone to fill the shift. The 
agency takes care of the paperwork, including writing paychecks, withholding taxes, and doing the year-
end tax reporting. If the worker is not a good match, or if you think he or she is not doing a goodjob, you 
can ask the agency to send someone else.


One downside to using an agency is lack of control. The person the beneficiary wants to hire might not 
want to work for an agency, or an agency might not want to employ them. Another downside is cost: 
using an agency can add up to 25% to your employment costs.


Treat the person you hire as an employee, not an independent contractor. 
You may have heard that if you hire an "independent contractor," you don't have to bother with tax 
withholdings, worker's compensation payments, and other government requirements. Independent 
contractors, who are in business for themselves, pay their own taxes. The IRS has a 20-part test to sort 
out who is an independent contractor versus an employee, but basically it comes down to control: your 
employee is someone you hire to work at your direction and control. A caregiver will usually be your 
employee, because you control what will be done (light housekeeping, food preparation, helping the 
person with medication, etc.) and how the beneficiary will be cared for in the home. It is a good idea to 
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ACTIVITIES OF DAILY LIVING 

Activities of daily living are basic self-care tasks that include the following: 
• Eating 
• Bathing 
• Toileting and physical assistance with bowel or bladder care 
• Getting dressed and changing clothes 
• Grooming (brushing teeth, shaving, etc.) 
• Mobility (such as walking and transferring) 

Instrumental activities of daily living (IADLs) are the complex skills needed to live 
independently, including: 

• Managing finances 
• Housekeeping, such as light cleaning, laundry, and organizing the home 
• Transportation (driving or using public transportation) 
• Shopping for food, toiletries, etc. 
• Preparing meals and cleaning up 
• Using the telephone or other communication device 
• Managing medications, such as helping the person fill prescriptions, organizing 
the medication, and making sure the person takes it 



check with an accountant or employment attorney to be sure that you have classified the person 
properly.


It's important to classify your worker correctly from the outset. If you treat a worker as an independent 
contractor, but the IRS later determines that they are an employee, you can be liable for past taxes, 
including state and federal income taxes, FICA, Medicare tax, and worker's compensation. (There is an 
exception for certain close family members who are paid to provide care. We discuss family caregivers 
later in this section). In addition to paying back taxes, the trust would owe interest and probably 
penalties on the unpaid amounts. Even though these charges would be paid from the trust assets, you 
would be hard pressed to explain to the beneficiaries why you should not have to reimburse the trust for 
these easily avoidable costs.


Hiring a live-in aide. A live-in aide, sometimes called a companion, can provide assistance for someone 
who does not need 24-hour care. Some typical duties include shopping, preparing meals, laundry, light 
housekeeping, filling prescriptions, and making sure the person takes their medication. Sometimes a 
live-in companion can allow a person who does not form relationships easily to have a typical roommate 
experience, instead of living in isolation.


Live-in aides usually receive free rent and a monthly stipend in exchange for their services. They are 
typically free from their duties every other weekend and for two weeks after they have worked for one 
year. You will have to make arrangements for coverage during these scheduled absences.


Effective January 1, 2015, there is an important change in how live-in aides must be paid. Agencies that 
employ live-in aides must comply with the wage-and-hour laws that require them to pay overtime if the 
aide works more than 40 hours per week. However, individuals and families who hire the aide to work in 
the individual's home are not subject to this requirement. For more information, see the U.S. Department 
of Labor Guidelines, www.dol.gov/WHD/homecare/faq.htm.


Regardless of whether you hire the person privately or use an agency, a live-in aide has employee status, 
and you must make the required tax withholdings, provide worker's compensation insurance, and meet 
the other government requirements for employers we describe later in this section.


Have a written agreement. It is essential to have a written agreement that covers the terms of the 
caregiver's employment. Many problems can be avoided if both parties are clear about the other's 
expectations.


You should develop a job description that spells out the general categories of duties the worker will 
perform, such as "help the person make a healthy breakfast and dinner" or "take the person to medical 
appointments." We recommend that you do not go into too much detail, because if you do, it could be 
implied that since you did not include a specific duty, it is not required. For example, if keeping the home 
clean is one of the caregiver's duties and you list all the rooms except for the trust beneficiary's 
bedroom, it might be implied that the caregiver does not have to clean that room. It is better to state the 
caregiver will "maintain the home in a clean and safe condition." The job description should also include 
anything you don't want the employee to do, like smoke cigarettes, do their laundry, have guests, or 
bring pets to work.


One term that you should not include is a promise of job security. You must be able to discharge the 
caregiver promptly if he or she is not doing a good job. This is not to say that there should not be any 
notice requirement-most caregiver agreements provide that either party can end the relationship by 
giving a specified amount of notice, such as 30 days. You should reserve the right to fire the employee 
immediately if they are not treating the person in their care properly.

There may be state or local requirements that must be included in the caregiver agreement, so be sure to 
work with an attorney or accountant who has experience with employment matters.
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Basic Requirements for Employers 

If you are going to employ someone and handle the paperwork yourself instead of using an agency, 
there are government rules you must follow.


Avoid informal hiring. If you have never employed anyone before, there can be a learning curve, 
especially when it comes to tax withholding. Unless you are hiring a close family member (which we 
explained earlier in this section), the rules can be complicated. It may seem tempting to skip the 
government paperwork and pay the person "under the table." But this can backfire, because if you are 
caught, there will likely be significant financial consequences: the trust will probably have to pay all the 
taxes that should have been withheld over the years, plus interest and penalties. You could expose the 
trust to a lawsuit if the person you hire is injured on the job. While most employees are covered by a 
state worker's compensation system that limits their ability to sue their employer for work-related 
injuries, people you hire informally have no similar constraints. They can sue and be compensated from 
the trust assets.


Observing the rules can benefit your employee. The FICA payments you make on behalf of an employee 
can build up Social Security credits and possibly pay disability benefits if the employee becomes 
disabled. The payments also increase the employee's future retirement income.


Pay minimum wage and overtime. Except for some live-in aides who receive a stipend (live-in aides 
are discussed earlier in this section), employees are protected by federal and state wage and hour laws. 
These laws require employers to pay the minimum wage, which is currently $7.25 per hour at the federal 
level. You also have to pay your employee time-and-a-half for each hour your employee works beyond 
40 hours in a week. Many states have minimum wage and hour laws that are stricter than the federal 
laws. To find out the rules in your state, contact your state's labor department.


Comply with the income tax laws. 

•	 Make the required tax withholdings. Unless you hire a close family member (discussed earlier 
in this section), you must withhold taxes for any caregiver that you pay more than $1,800 per 
year (in 2015). These taxes consist of Social Security tax and Medicare tax (together they are 
called FICA), federal unemployment tax (called FUTA), federal income taxes, and, if your state 
has them, state income taxes. Your employee fills out IRS Form W-4, which helps you determine 
how much federal income tax to withhold from the paycheck. The contribution for Social 
Security and Medicare is 15.3% of the employee's pay, with the employer and employee each 
contributing 7.65%. You pay these taxes on a quarterly basis through accounts that you 
establish with the state and federal governments. The instructions and forms you will need are 
described in IRS Publication 15, "Employer's Tax Guide", which is available on the IRS website 
(www.irs.gov). You must pay federal unemployment taxes (FUTA) if you pay the caregiver $1,500 
in any calendar quarter in the current or past year. These taxes are assessed at 6% on the first 
$7,000 of income, but you get credit for any state unemployment taxes you pay. If your state has 
an income tax, you must withhold the proper amount of state tax. For information, go to your 
state's department of labor website. Some cities and towns impose a local income tax. You can 
get information at your city or county treasurer's office.


•	 Do the required tax reporting. At the end of the year, you must provide an IRS FormW-2 to 
your employee.


•	 Get help with the paperwork. If you need help with the tax paperwork, one option is to hire an 
online payroll company, such as Paychex, Intuit, or ADP. These companies also have software 
that let you prepare the paperwork yourself. Another option is to hire a bookkeeper or 
accountant.
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Don't discriminate. It may seem odd to have to deal with the issue of discrimination in this context, 
since people with disabilities are often themselves the targets of discrimination. You do not have to worry 
about federal anti-discrimination laws, because these laws only apply to businesses that have 15 to 20 
employees or more. An exception is racial discrimination, which applies to all sizes of businesses, 
including those with one employee. Some states have laws that bar discrimination based on color, race, 
gender, religion, sexual orientation, national origin, pregnancy, citizenship, disability, and age. In several 
states, one or more of these prohibitions apply to Single-employee businesses. A few cities have local 
ordinances that prohibit discrimination based on sexual orientation. To find out the rules in your state, 
consult your state's labor department.


In some limited situations, you may be able to base a hiring or employment decision on a particular trait 
that would otherwise be prohibited. For example, if you are hiring someone to provide personal care to a 
woman with a disability, you would probably only consider female applicants. Most states would make 
this an exception to their anti-discrimination laws, but you should check to be sure.


Buy workers' compensation insurance. All states have a worker's compensation system that protects 
workers who are injured on the job. Workers can receive benefits for economic losses: lost income until 
they can return to work, payment of medical expenses, and sometimes a lump sum for future lost 
earnings. Most states require employers to buy insurance, although in some states it is optional. Some 
states exempt domestic caregivers from coverage.


We recommend that you buy worker's compensation insurance, even if it is not required. In addition to 
protecting your employee, it can protect the trust assets. An employee who is injured on the job can 
claim compensation from the state fund. An insured employee will be barred from suing an employer (the 
trust) or you (the trustee) personally.


Verify that the person can work legally in the United States. Federal law requires employers to verify 
that their employee can work legally in the United States. This means that the person you hire must be a 
U.S. citizen, a permanent resident alien, or an alien who is authorized to work. The Immigration and 
Naturalization Service (INS) can impose fines on employers who knowingly employ an undocumented 
alien.


You and your employee must both sign INS Form 1-9 (Employment Eligibility Verification). You are 
supposed to inspect supporting documents your employee provides, such as a passport or Permanent 
Resident Card. Be sure to make a copy of the documents for your records. There are time limits on how 
long you are supposed to keep the forms (three years from the date of hire or one year from the date of 
termination). You are supposed to keep Form 1-9 and the supporting documents separate from other 
employee files. For more information, go to the website for the U.S. Citizen and Immigration Services 
(www.uscis.gov).


Perform background checks. It is important to screen all prospective employees, even if you already 
know them. You should ask for references from former employers and check their criminal background 
and driving records.


•	 References. You should ask for references from former employers and follow up with a phone or 
letter, or both.


•	 Criminal record. Federal and state law enforcement agencies maintain criminal records that 
typically include police arrest reports, prosecution data, court determinations, and records from 
corrections departments (sentences served, parole, etc.). Many states require agencies that are 
hiring employees to work with vulnerable individuals to check criminal records, but this can be 
hard for a private employer to do. Some states allow you to check for good cause, such as 
hiring someone to work with a person with a disability in their home. You would need the 
prospective employee's permission to do so.
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•	 Driving record. If part of the job will require driving the person with a disability, you must check 
the employee's driving record. All states maintain a database of drivers whose licenses have 
been revoked or suspended, or who have been convicted of serious traffic offenses, such as 
driving while impaired by alcohol or drugs. Most states allow a prospective employer to obtain 
this record with the employee's consent. For information in your state, go to your state's 
department of motor vehicles.


It can be harder to obtain information from states where the prospective employee is not currently living. 
The National Highway Traffic Safety Administration (NHTSA) maintains a National Driver Registry where 
you can check the person's record in other states. However, the driver must be licensed in the other 
state, and the records only go back for three years. For more information, go to the NHTSA's website: 
www.nhtsa.gov.


Protect the Trust Assets by Having Adequate Insurance 

Homeowner's insurance. If the trust owns the beneficiary's home, you should make sure that there is 
adequate property insurance. With the exception of employees who are covered by worker's 
compensation insurance, the trust could be liable to anyone who is injured while working at the property 
(visiting nurse, landscaper, housecleaner, etc.) or visiting the beneficiary (friend, volunteer, etc.). Check 
the policy to make sure it covers employees. If it does not, you can obtain a rider.


Automobile insurance. If the trust or the beneficiary owns an automobile and someone you hire will be 
transporting the beneficiary, you should make sure there is adequate insurance. Some policies exclude 
employment-related losses. You can obtain a rider for this kind of protection. Similarly, if the caregiver 
will be transporting the beneficiary in the caregiver's car, make sure that any losses to the beneficiary 
would be covered and that the amount of insurance is adequate. If there is an extra premium for this 
kind of coverage, the trust usually pays for it. After the employee begins work, you should request proof 
of coverage every year.


Casualty insurance. When you hire an employee, you can open yourself up to liability. In most states, 
an employer can be financially liable if their employee hurts anyone or causes financial losses within the 
scope of their employment. For example, if the employee causes an accident while driving the 
beneficiary to a medical appointment and the auto insurance is insufficient to compensate the injured 
party, the trust assets could be at risk. Ask an insurance agent about coverage for this kind of 
contingency.


Protect Yourself 

Throughout this book we have advised you that whenever you sign a legal document on behalf of the 
trust, you should always sign "Your Name, Trustee." This puts everyone you are dealing with on notice 
that you will not be personally liable for any obligations under the document. You should follow this 
practice when you sign an employment agreement or other document for someone you hire. If the 
worker sustains any economic or other losses, you will not be personally responsible for them.
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VI. TAXES 
Reporting income and paying taxes is an important part of the trustee's job. You must make sure that all 
trust income is properly reported and that the taxes are paid on time. Otherwise, the trust will have to pay 
interest and penalties on the amounts owed. 

The following discussion of taxes and the special needs trust is intended to help you navigate this 
complicated area. However, these materials are intended for general guidance only. If you need tax 
advice about any specific situation, be sure to consult a qualified tax professional who is knowledgeable 
about public benefits and special needs trusts. 

Notify the Internal Revenue Service About the Trust 

If you are opening a new trust, you should notify the Internal Revenue Service that the trust has been 
created. You do this by applying for an Employer Identification Number (EIN). You should also file Form 
56, which notifies the IRS that you are the trustee (see below). Your tax advisor can tell you about any 
additional notification requirements in your state. 

Get an Employer Identification Number 

A special needs trust should have its own Employer Identification Number. An EIN is used by the IRS to 
identify businesses and trusts. After you obtain the EIN, be sure to use it on all the trust accounts. Do not 
use the beneficiary's Social Security Number or your own Social Security Number. 

The easiest way to get an EIN is on the Internet. Go to www.irs.gov, search under EIN, and follow the 
links that let you apply. If the IRS approves your request, it will send an immediate response with the EIN 
that you can print for your records. Another way to apply is by telephone (1-800-829-4933). You (the 
trustee) must personally speak with the IRS representative and provide the following information: 

• Name of the trust 
• Name of the grantor (see below for help to identify the grantor) 
• Grantor's Social Security Number 
• Name of the trustee 
• Trustee's address 

You can also complete a paper application and fax (859-669-5760) or mail it to the IRS. You will need 
Form SS-4, "Application for Employer Identification Number." The IRS will mail the EIN to you, which 
may take a few weeks. An attorney or accountant who is assisting you may ask you to sign Form 2848 
(Power of Attorney), which authorizes the person to obtain the EIN and communicate directly with the 
IRS about the trust.


File Form 56 

If you are signing the income tax return for the first time as the trustee, you must file IRS Form 56 
("Notice Concerning Fiduciary Relationship"). This lets the IRS know that you are in charge of the trust 
and that all tax-related communications should be sent to you. You should also complete this form if you 
are taking over the trust from a previous trustee. Otherwise, the IRS might not recognize you as the new 
legal representative of the trust. You do not need to apply for a new Employer Identification Number, 
because the EIN remains the same for the life of the trust.


Find Out if Any Taxes Are Due When You Open the Trust 

In most cases, the trust funds are not subject to any federal or state income tax when they are initially 
placed in the trust. This is true whether the trust is a self-funded trust or a third party trust.
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With a self-funded trust, the beneficiary may have placed the proceeds from a personal injury lawsuit in 
the trust. The proceeds would be tax-free regardless of whether the award was paid as a lump sum or in 
installments through an annuity (although any pre- or post-judgment interest would be taxable). 
Proceeds from other types of lawsuits that do not involve a physical injury would also be non-taxable.


With a third party trust, a person who died may have left money directly to the trust. You don't have to 
be concerned about estate taxes. If the estate of the person who died was large enough to owe a federal 
or state estate tax, the tax would have been paid before the money was distributed to the trust. A few 
states impose inheritance taxes on those who inherit money. The rate depends on who inherits the 
property. Spouses and close relatives are not taxed or are taxed at a very low rate. If the trust is located 
in one of those states, ask your tax adviser for assistance.


Find Out if the Trust or the Beneficiary WiIl Pay the Tax 

Trusts, like individuals, must pay taxes on their earnings. In any year that the trust has over $600 of 
income, you must file a federal income tax return. You may also have to pay state income taxes. Each 
state makes its own rules about state income taxes. Your tax professional can assist you with the filing 
requirements and forms in your state. You must also determine whether the trust will pay the taxes or the 
beneficiary will pay them. This depends on whether the trust is a self-funded trust or a third party trust.


Self-funded trust: the beneficiary pays the taxes. In many cases, if the trust was self-funded, the IRS 
will ignore the trust and treat the beneficiary as the taxpayer. A first party trust usually presents a 
favorable income tax situation. The trust itself does not have to pay any income tax because it can pass 
its income through to the beneficiary. The beneficiary might not have to pay any income tax either. Most 
single individuals under age 65 do not need to pay income taxes if their income is less than $10,150 (in 
2014). Many beneficiaries do not have that level of income because SSI benefits are not taxed, and SSDI 
is not taxed if a single person's total income (including one-half of SSDI benefits) is less than $25,000.


Some first party trusts are treated as "complex trusts" for income tax purposes. The rules for complex 
trusts are similar to those for third party trusts (explained below). Your tax adviser can tell you if the trust 
you are managing is a complex trust.


Tax reporting for a first party trust that is not a complex trust is fairly straightforward. You report the trust 
earnings on IRS Form 1041. This can be a brief "information" return that shows the income received. You 
report administrative costs such as trustee fees, taxes, and administrative costs. You also report any 
allowable deductions that the trust paid, such as medical expenses, taxes, and mortgage interest. Form 
1041 contains the beneficiary's Social Security Number and states that all income and deductions are 
being passed through to the beneficiary. You prepare a Schedule K-l that shows the income and 
deductions and send it to the IRS and to the beneficiary. The beneficiary should receive the Schedule K-l 
on or before March 15 so that he can complete his taxes before April 15.


When the beneficiary receives the K-l form, he puts the information on his personal federal and state 
income tax returns. The federal form is 1040. Each state has its own forms and procedures. If the 
beneficiary owes taxes, you can write a check from the trust funds to pay them. If you expect that there 
will be a tax due the following year, you should pay quarterly estimated taxes. If you wait until April 15, 
interest and penalties might be imposed. The estimated taxes would be paid under the beneficiary's 
social security number, since the trust will not be paying any taxes.


Third party trust: the trust pays the taxes. Unlike many first party trusts that can pass earnings 
through to the beneficiary, a third party trust is a separate taxable entity that pays its own income tax on 
its earnings. (A third party trust is one that contains property that belonged to someone other than the 
beneficiary before it was put in the trust.) You may be paying more income tax than you would if the trust 
were self-funded because the tax rates for trusts are higher than those for individuals. The tax rates for 
trusts range from 15 percent to 39.6%, and the tax brackets rise steeply as compared to personal 
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income tax rates. In 2014, an individual did not reach the 39.6% maximum tax rate until he had $406,750 
of taxable income, whereas a trust reached the maximum tax rate with only $12,150 of taxable income. 
Trusts at the highest tax bracket may have to pay a net investment tax and a Medicare surtax, which can 
add an additional 3.8% to the tax bill. Your tax adviser can tell you if this is the case with the trust you 
are managing.


In any year that you expect that the trust will owe state or federal taxes, you should pay quarterly 
estimated taxes. If you wait until April 15 to pay all the taxes, interest and penalties could be imposed.


Strategies to Reduce Income Taxes 

If you are managing a third party trust, there are some strategies you can use to reduce trust income 
taxes. The most common ones are:


•	 Pay administrative expenses

•	 Make distributions to the beneficiary

•	 Claim tax status as a Qualified Disability Trust

•	 Invest selectively


Pay administrative expenses. The IRS allows a trust to deduct some of its management expenses from 
the trust's gross earnings and pay tax on what is left over. The items the trust can deduct are:


•	 State and local (but not federal) income taxes, real estate taxes, and personal property taxes

•	 Trustee fees and any direct expenses the trustee incurs, such as travel expenses and out of 

pocket costs, such as postage and certified copies

•	 Professional fees, including attorney, accountant, tax preparer, and bookkeeper costs
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APPLYING FOR AN EIN 

When you apply for an EIN, you will be asked to name the "grantor" of the trust. This can 
be confusing because the grantor for tax purposes is not necessarily the person who is 
called the grantor in the trust document. 

• If the beneficiary put his own funds in the trust, he is the "grantor" for tax 
purposes. This is true even though someone else may be called the "grantor" in 
the trust document. Due to a wrinkle in the law, some kinds of special needs trusts 
can only be created by the beneficiary's parent, grandparent, legal guardian, or a 
court. That person (or the court) is usually called the "grantor" in the trust 
document. Nevertheless, the beneficiary is the grantor for tax purposes, and his 
Social Security Number should be provided to the IRS (not the Social Security 
Number of the parent, grandparent, or guardian). 

• If a third party (such as a parent of the beneficiary) put his own funds in the 
trust, then the third party is the grantor, and that person's Social Security Number 
should be used on the SS-4 form. 



Make distributions to the beneficiary. A third party trust can deduct any income it pays out directly to 
the beneficiary or spends on his behalf. The beneficiary reports the income on his personal income tax 
return. This can be a bit confusing because some people think that the beneficiary has to pay tax on all 
the distributions he receives from the trust. But this is not the case. Only the income that the trust earns 
is taxed. The trust assets themselves are never taxed. For example, if you are managing a trust that 
earns $3,000 in interest and dividends, and you buy the beneficiary a car that costs $15,000, the 
beneficiary only pays tax on $3,000. The $12,000 is a distribution of trust assets, also called principal.


There is an incentive to make distributions to the beneficiary, because the beneficiary pays tax at his 
personal rate, which is almost always lower than the trust rate. If the trust does not spend its income and 
accumulates it, it pays tax at the trust rate. But distributing the trust's income must be consistent with 
your overall plan for managing the trust. If the beneficiary does not need very much from the trust and 
you are saving the assets for future years, it would not make sense to distribute the funds to the 
beneficiary simply to reduce income taxes.


You must also consider the impact that any distributions you make could have on the beneficiary’s 
government benefits. As we explain throughout the book, if the beneficiary receives SSI, you should 
avoid giving him any cash or paying for the food and housing items. If the beneficiary lives in public 
housing, you must be careful about giving him money or paying his bills on a regular basis. Most regular 
payments are treated as “income” that will increase the person’s monthly rent. 
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Evelyn is managing a special needs trust for her friend Joan's disabled son. 
Every year Evelyn sends Joan a bill for her services, and Joan pays it from 
her personal funds. Evelyn is missing an opportunity to reduce the trust 
income taxes. She should pay her fee directly from the trust assets. 



VII. INVESTMENTS 
Investing the trust funds can be one of a trustee's most challenging responsibilities. You are expected to 
produce a reasonable rate of return for the beneficiary, yet you cannot take undue risks. There may be 
restrictions under state law or in the trust document that limit how you can invest the funds. Fortunately, 
there are qualified financial advisers who can help you understand your responsibilities or even take over 
investing the funds. This section explains how to meet your basic responsibilities in this important area.


Making the Trust Productive 

As a trustee, you are supposed to make the trust "productive." The trust assets should generate a 
reasonable amount of earnings for the beneficiary. Usually this means investing in a mix of stocks, 
bonds, and cash. You aren't supposed to let the money sit in a non-interest bearing checking account.


Making the trust productive can be challenging. The appropriate strategy will depend on several factors, 
including the beneficiary's age, needs, and health status. If the beneficiary is young and healthy, you 
might emphasize long-term growth by having more stocks than bonds. If the beneficiary is older, you 
might invest more conservatively by having more bonds than stocks. In most cases, the funds in a 
special needs trust should be invested conservatively, since they will have to last for the beneficiary's 
lifetime. Still, you can't let the trust fund erode by investing too

conservatively. In short, there are different routes you can take, and choosing the best route is not 
always simple.


If there is one principal to guide you, it would be: it's not your money. Risks that you might take with your 
own money may not be appropriate for the trust's money. Investing for unrealistically high returns could 
lead to disastrous consequences. Acting on "hot tips" or "gut feelings" is not the way to go. Instead, you 
must act in a prudent, reasonable manner. This may include looking at companies whose names and 
products are unfamiliar, but whose results, while not stellar, are consistently positive. It might also mean 
investing more money in the bond market, which is generally not in the news, and less money in the 
stock market, which is always in the news. When it comes to investing for a special needs trust, safe and 
secure is best.


Limits on Investments You Can Make 

Before you commit to a course of action, you should find out if the terms of the trust or the laws in your 
state limit what you can do. Your attorney or financial adviser can assist you with this. The following are 
some steps you can take:


Check the laws in your state. Most states have laws that require trustees to diversify the investments, 
avoid conflicts of interest, and minimize investment costs. Your attorney can explain the requirements in 
your state. In most states, the source of these laws will be the Uniform Prudent Investor Act, which 
governs investments by trustees. The Appendix contains a list of citations for each state.


Read the trust. You should read the trust to find out if it prohibits you from purchasing certain kinds of 
investments, such as stocks. We have seen special needs trusts that require the trustee to buy ultra-safe 
items like Treasury bills and municipal bonds. If the trust you are managing has this kind of restriction, 
you must comply with it. Section 1 of the Uniform Prudent Investor Act requires this.


Avoid conflicts of interest. You should never invest the trust funds in any way that benefits yourself, 
your friends, or your relatives. That means no private loans for a cousin's fledgling business or a niece's 
tuition costs. Besides being risky, these kinds of transactions violate your responsibility to make 
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investment decisions solely for the benefit of the beneficiary. No one should receive a benefit from the 
trust simply because they are your friend or relative.


Pass up social investing. In social investing, you make investment decisions based on your personal, 
social or political values. Most social investors don't buy stock in companies that produce weapons, 
tobacco, or furs, and they favor ones that are family- or environmentally-friendly. While you can practice 
social investing with your own money, it is not something you should do with the trust funds, because 
you would be putting your personal values ahead of the interests of the trust.


Developing an Investment Policy 

When you take over managing the trust, you might be tempted to start buying your favorite stocks, 
bonds, and mutual funds (or sell everything and get out of the stock market because the ups and downs 
make you anxious). A better approach is to develop an investment policy. A financial adviser can help 
you with this. The investment policy will describe your financial goals and provide the road map to get 
you there. Once the policy is in place, you should review it with your financial adviser from time to time. It 
will give you an objective way to decide if your investments are appropriate. Your investment policy will 
have to be flexible to allow for changes in the beneficiary's circumstances and conditions in the stock 
and bond markets. The following are some items to consider in developing your policy:


Set goals. The first step is to set measurable goals you want to achieve. The goal could be tied to a 
tangible purpose, like making sure the trust beneficiary can draw $1,000 per month from the trust fund 
for the next five years and then $1,500 per month for the following seven years. Or the goal could be tied 
to a specific benchmark, such as meeting or exceeding the Standard and Poor Index in two out of the 
next five years. The latter goal might be appropriate for a beneficiary who has very few financial needs 
and does not draw much, if anything, from the trust.


Assess the level of risk you should take. Your investment adviser can help you judge the level of risk 
you are willing to assume to meet your goals. Some assets, like stocks, are often riskier than others, 
such as bonds and money market funds. Yet stocks have usually generated greater returns than bonds. 
Nevertheless, as history has shown, if you invest in the stock market, you can risk losing a substantial 
amount of your investment until the market recovers. If you must take an inordinate risk to meet your 
goals, you will have to scale them back.


Choose a ratio of stocks, bonds, and cash. Your investment adviser can help you allocate the 
investments in a specific ratio of stocks, bonds, and cash. A typical allocation for a special needs trust in 
the current economic climate might be 60% stocks, 30% bonds, and 10% cash. However, the specific 
allocation will be based on your investment goals and the level of risk you are willing to accept.


Getting Professional Help with Investments 

Most trust documents allow the trustee to pay for professional help with investments, and some even 
encourage you to do so. Unless you are an experienced (and successful) investor, we recommend that 
you hire someone. The professional's fees are tax deductible. Moreover, hiring someone will likely 
protect you if the trust loses money.


There are many choices for investment help, ranging from one-person businesses to large investment 
firms, banks, and trust companies. The best choice is a person (or firm) that has a good reputation and is 
recommended by someone whose judgment you trust. However, if the trust has $100,000 or less, your 
choices may be limited. Even a one-person firm may not accept such a small account. You can still 
obtain help with investments, but you may have to do most of the work yourself with limited assistance 
from a professional.
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Working with an Account Manager 

If you sign up with an investment firm, you will be assigned to an account manager. Your account 
manager will help you develop investment goals and make an initial allocation of the investments among 
stocks, bonds, and cash. The manager will then select the investments, monitor them, and periodically 
decide to keep or sell them. The manager will meet with you from time to time-perhaps two or three 
times a year, or more often if necessary. The firm will also send you monthly

statements of the account activity.


An initial decision you will have to make is how much authority you will delegate to the account manager. 
Will you give the manager free rein to decide on the investments, or do you want to be consulted about 
each transaction? Let's say that the trust owns a $25,000 corporate bond that is close to maturing, and 
your account manager would like to use the proceeds to buy a corporate bond from a different company 
that has a lower rating. Would you want the account manager

to buy the bond without consulting you in advance, or would you want him to review the details with you 
first? How much control you will have can depend on your preferences, the terms of the trust, and the 
laws in your state.


•	Your preferences. Some trustees don't want to give the account manager broad latitude to make 
investment choices. They prefer a "hands on" approach in which they are consulted about each 
transaction. If this is your preference, be sure to let the manager know this.

•	The laws in your state. In most states, a trustee can delegate decisions about investments to an outside 
manager. (See Section 9 of the Uniform Prudent Investor Act.) However, if the law in your state or the 
terms of the trust you are managing do not permit you to delegate (see the next bullet point), you will 
have to retain final authority over all purchases and sales of investments by the trust.

•	The terms of the trust. Some trust documents limit your ability to delegate to an outside manager. This 
is fairly rare because most trusts written in the last twenty years adopt the broad language of the 
Uniform Prudent Investor Act that allows trustees to delegate investment decisions to an investment 
professional. Your attorney can tell you if this is the case with the trust you are managing. The legal 
department of the investment company you will be working with can also review the trust document and 
tell you if there are any limitations.


Even if there are no restrictions on your ability to delegate, and you have turned over all investment 
decisions to your account manager, your responsibilities have not ended. You still have to monitor the 
manager's activities. You should review the monthly account statements to make sure the funds are 
accounted for. It's also a good idea to keep notes of all telephone conversations and save any email 
correspondence. Every year or so, you should review the entire account to see if you have met your 
goals.


Professional managers are paid based on the amount of assets under management. The fees usually 
range from .5% to 2% of the market value of the portfolio per year. Often the fees are negotiable, 
depending on the size of the trust and the level of activity. In general, the larger the trust, the smaller the 
percentage charged. The fees might be in the higher range if the account requires active management, 
because the beneficiary needs a substantial number of distributions. The fees are usually charged 
quarterly, based on the value of the portfolio at the end of the prior quarter.


Be sure there is a written agreement that describes the fees to be charged, the services the manager will 
provide, and how much authority you will delegate to the manager. And don't assume you have to 
accept the standard agreements offered by most management firms. Read the fine print, even if you 
normally skip it when you are dealing with your own funds. Provisions that might be acceptable for your 
personal account might not be permissible for a trust. If possible, avoid an agreement that allows the 
manager to purchase his or her own products without a fee adjustment ("double dipping") or one that 
absolves the manager of liability for mismanagement.
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Investing on Your Own 

If the trust is too small to attract an investment firm, you can hire a financial adviser at an hourly rate. The 
adviser can help you with the tasks we described earlier in this section, including performing an initial 
review, setting goals, and allocating the trust funds in a particular ratio of stocks, bonds, and cash. The 
adviser can also make recommendations for mutual funds you may consider purchasing.


Even with a small trust, it is important to keep the investment costs reasonable. You should evaluate the 
fees charged by mutual funds, which can range from zero (for no-load mutual funds) to 6% or more. If 
you plan to purchase individual stocks or bonds, discount brokers such as Ameritrade and E*Trade offer 
low commissions.


Good record keeping is also important. Be sure to keep track of maturing certificates of deposit and 
bonds. A good practice is to develop a simple accounting system to monitor the investments. That way 
you can know at any time how much the trust is worth. Some trustees like Quicken or Excel financial 
software programs for this purpose.


Educating Yourself 

Even if you have delegated the investments to a professional, it is important for you to have a basic 
understanding of investing. To be an effective trustee, you must understand the recommendations your 
adviser is giving and make an educated decision before you accept or reject them. Understanding 
investments is even more important if you have minimal (or no) help from a financial professional. For 
general reading on investing, we like The Only Investment Guide You'll Ever Need by Andrew Tobias.


Limiting Your Liability 

Some trustees worry that if the trust loses money, they might forfeit their position or even be held 
personally liable. In our experience, trustees are rarely, if ever, held personally responsible for investment 
losses. There is a good deal of protection for trustees under the Uniform Prudent Investment Act. You 
will be protected as long as you exercise reasonable "care, skill, and caution" in managing the assets (or 
use reasonable care, skill, and caution in choosing someone to manage the investments for you and 
then monitoring the person). Even if one of your investment holdings loses money in a particular year, 
your investment decisions will be judged in the context of the trust portfolio as a whole, instead of 
individually. [Uniform Prudent Investor Act, sec. 4] The following are some steps you can take to protect 
yourself:


• Read the trust document and follow its guidelines for investments.

• Find out if there are laws in your state that govern investments by trustees, and avoid any 

prohibited transactions.

• Do not under any circumstances borrow money from the trust or lend it to your family or friends.

• 	Diversify the investments in a mix of stocks, bonds, and cash, unless there are special reasons 

why you should not do so.

• If you hire an account manager to invest the trust funds, use care, skill, and caution in selecting the 

person, and regularly monitor the person's activities.

• 	Keep investment costs reasonable. Make sure there is a written fee agreement that spells out the 

costs. Review the adviser's bills to make sure the charges are accurate and appropriate. If the 
person is over-charging you, terminate the relationship and hire someone else.


Investment Basics 

As the trustee, you realize you have to "invest" the trust's money. But what exactly does that mean? You 
know that some money will be put in stocks, but you aren't really sure what a stock is. You hear that 
bonds might be "safer" than stocks, but you don't understand how a bond works. You are advised that 
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the trust's investments should be diversified, but you aren't really sure what that means either. You have 
an investment adviser, but you never completely grasp what he or she is saying.


This section covers five basic areas: stocks, bonds, cash, mutual funds, and diversification. It answers 
questions like, what are stocks and bonds? How do they work and how are they measured? What role 
does cash play? What is diversification and why is it important?


Being able to answer these questions will put you in a better position to judge how the trust is 
performing. It will also give you a more realistic sense of what is (and is not) possible. Ultimately, as 
trustee, you are the person who will decide what course the trust takes. You will also be the first person 
the beneficiary (or his or her family) calls with questions about the trust's investments. (This is especially 
true when things don't go as planned.) Understanding a few basic investment concepts can help to 
make your job a little less daunting. It can also help you become a better trustee.


This section is not a comprehensive analysis of how money is invested. The study of investments is a 
vast and complex field. We are not in a position to identify particular investments or strategies that 
should or should not be followed. Instead, our goal is limited to offering a brief overview of some key 
concepts.


In most cases, one of your first steps should be to consult with an experienced financial adviser. This is 
especially true if you are not experienced with investments. A good financial adviser can offer direction 
and guidance. Other individuals, such as family members, friends and acquaintances, might offer their 
advice. However, this is one area where trying to save a little money by relying on such advice could end 
up costing a great deal more. Working with an experienced financial adviser is usually the best 
approach.


Investing in Difficult Economic Times 

In the global financial crisis of 2008-2009, many individuals and trusts lost a significant portion of their 
investments. By 2015, just six years later, the economy had rebounded and the stock market had 
reached record levels. However, some trustees are still reluctant to commit trust assets to the stock 
market.


Historically, the American economy has gone through repeated expansions and recessions. Although 
each recession brings financial hardship and loss, the economy does eventually rebound. Most 
recessions only last for months not years. Successful companies do emerge, money is made, and the 
economy resumes growing. Similarly, economic booms do not last forever. Periods of rapid growth come 
to an end. Over the long term, however, investing in stocks and bonds has been relatively profitable 
when compared to keeping everything in cash. History suggests that this pattern will not change. For 
that reason, the investment concepts discussed in this section will be relevant in any economic climate.


Stocks 
A stock is an ownership interest in a company. (Stocks are also referred to as equities.) A company will 
issue stock as a way to raise money. For example, the owner of ABC Corporation may have an idea for a 
great new product. However, buying the machine to make that product costs more than the owner has in 
the bank. Convinced that his idea is a sure winner, the owner may agree to sell part of ABC Corporation 
to other people. With the money raised from these other investors (the new stockholders), the owner is 
able to purchase the machine that he needs to get going.


A profitable company that has issued stock often pays a dividend four times a year. Paying a dividend is 
a way for the company to distribute some of its profit to its stockholders. Some companies do not pay 
any dividend; instead, these companies reinvest all of their profits for future growth. Other companies 
may not pay a dividend because there is no profit left to distribute.
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A dividend might be as little as a few cents per share. However, if a stockholder has thousands of shares 
in a company, the dividend could add up to a substantial amount. When someone speaks of investing 
for income, they usually mean looking at the size and consistency of the company's dividend. Some 
investors simply want a steady stream of income that they can receive on a reliable basis.


Another way that an investor can earn money is by selling his stock at a gain. As a company's prospects 
improve, the price that other investors are willing to pay for the company's stock increases. Investing for 
growth means looking for companies whose stock price might rise substantially. For these investors, the 
company's dividend is a secondary concern. However, while "aggressive" investing might sound great, it 
also means taking on more risk.


Until shares are actually sold, any gain is only "on paper." This means that the gain could be reduced or 
disappear altogether if other investors later change their minds about the company's prospects. A gain 
is only realized when the shares are actually sold. The same analysis applies to losses; sometimes 
patience is the best approach.


Stocks are bought and sold (traded) in shares, often in blocks of 100 or more. Except for the initial 
offering, in which the company is essentially the selling party, subsequent sales are between investors. 
The company whose stock is being traded does not receive any part of the proceeds from such 
subsequent sales.


In the United States, most stocks are traded on either the New York Stock Exchange or the NASDAQ 
(National Association of Securities Dealers Automated Quotations). The New York Stock Exchange is the 
largest market, and it includes many blue chip companies. (A blue chip is generally considered to be a 
very large, stable company with consistent earnings and a long history.) The NASDAQ lists many high-
tech and newer businesses. In the past, stocks on the NASDAQ have tended to fluctuate more than 
those on the New York Stock Exchange. Beside New York, there are large stock markets in London, 
Paris, Tokyo and other cities around the world. Because we now live in a global economy, what happens 
in markets abroad often has a direct impact on American markets.


In order to get a sense of how the market is performing, investors generally look at a stock index. In this 
country, the three most widely followed indices are the Dow Jones Industrial Average, the Standard and 
Poor's 500, and the NASDAQ Composite. As explained below, each index has a somewhat different 
focus.


The Dow Jones Industrial Average ("DJIA" or "Dow") is an indicator of how the largest businesses in the 
country are doing. All of the 30 companies listed on the Dow are blue chips. Not all the companies are 
industrials; for example, the Dow currently includes McDonalds, Home Depot, and Walt Disney. Over 
time, companies are added to and deleted from the Dow. Although the Dow is probably the most widely 
followed index, it does not necessarily best reflect the overall market.


Many investors believe that the Standard and Poor's 500 Index (S&P 500) provides a better indication 
than the Dow of how the market is doing. This index of 500 companies includes a much broader range 
of businesses. Many of these businesses, while still very large, are not as well-known as the thirty listed 
on the Dow. These are the companies, however, that may comprise the bulk of a well well-diversified 
portfolio (see below). For that reason, the S&P 500's performance might be a good standard against 
which a trust's performance can be measured.


The NASDAQ Composite reflects the day-to-day results of all of the stocks listed on the NASDAQ 
exchange. As such, it is a good indicator of how high-tech and growth stocks have done. (Some 
NASDAQ stocks are also included in the Dow and the S&P 500.)


Stocks can be risky, and investments are not guaranteed by the government. Businesses succeed and 
fail. Sometimes, what was once a successful business runs into a difficult period; sometimes a formerly 
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successful business fails. The government does not insure a stockholder's investments. While federal 
agencies (such as the Securities and Exchange Commission) regulate companies that are traded on the 
major stock exchanges, these agencies will not rescue a stockholder who has lost money.


Bonds 

A bond is basically a loan. A person who is buying a new bond is loaning money to the bond's issuer for 
a number of years. For example, the federal government might issue a $10,000 bond that will be due in 
ten years. Until the bond matures, the government will pay the bond holder a fixed amount of interest 
twice a year. Ten years after the bond has been issued, the federal government will pay whoever 
happens to be holding the bond at that time $10,000. Bonds are issued by federal, state and local 
governments and by private corporations.


A bond issued by the United States government (a "US. Treasury") is generally considered to be the 
safest type of bond. This is because the debt is backed by the full faith and credit of the United States, 
and there is virtually no chance of a default. (Even political disputes about the federal debt limit have not 
really affected the long term view of the US. Treasury.) US. Treasuries are very easy to purchase and sell. 
The longest US. Treasuries (technically called treasury bonds) mature in 30 years; the shortest 
(technically called Treasury bills) mature in a matter of months. A short-term, U.S. Treasury bond can 
sometimes serve as a substitute for cash.


Individual states, municipalities, and other government agencies can also issue bonds. These are 
generally called municipal bonds. Because state and local governments are not as financially secure as 
the federal government, municipal bonds may offer investors better interest rates than US. Treasuries. 
This is done to induce investors to purchase the bonds in the first place. Subject to some exceptions, 
the interest paid on municipal bonds is exempt from federal taxes. (Similarly, the interest paid on US. 
Treasuries is exempt from state and local taxes.)


Corporate bonds are issued by individual businesses. The level of risk varies greatly depending on the 
particular corporation. For the most part, risk is the chance that the corporation will not be able to pay 
the interest on the bond or pay the face value of the bond as it comes due. The riskiest corporate bonds 
are sometimes referred to as junk bonds. The interest rate on corporate bonds will likely be higher than 
that offered by either US. Treasuries or municipal bonds. Corporate interest is taxable at both the state 
and federal levels.


Because the interest rate on a given bond is fixed, its market price will be affected by changes in interest 
rates that occur after the bond has been issued. For example, suppose the federal government issues a 
long-term (30-year) bond for $10,000 that pays an annual interest rate of 4.0%. An investor buys the 
bond for $10,000. The following two paragraphs show what happens if interest rates rise and fall.


If interest rates rise, the value of the bond will go down. Assume that before the bond's maturity date, 
interest rates rise to 6.0%. If the bondholder wants to sell his 4.0% bond, he will have to offer it at a 
price below the $10,000 sum he originally paid. Otherwise, a potential buyer could simply pay $10,000 to 
the government for a new bond that pays 6.0% interest.


If interest rates fall, the value of the bond will rise. Following along with our example, assume that 
interest rates fall to 2.0%. The bondholder could sell his 4.0% bond for more than $10,000. The 
increased price would reflect the fact that the 4.0% bond offers a substantially higher return than a 
current 2.0% bond.


In either case, the investor could simply continue to hold the original bond, receive the semi-annual 
interest payments and, upon the bond's maturity, receive the $10,000 face value.
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In general, the price of bonds, particularly government bonds, does not fluctuate as much as the price of 
stocks. This means that large gains or losses are more likely to be realized in the stock market than the 
bond market. However, in a well-diversified portfolio there is a place for both stocks and bonds.


For several years, interest rates have been at historically low levels. This has made bonds less attractive. 
It is likely, though, that interest rates will gradually rise in the future. There is a place for bonds in most 
investment portfolios.


As noted, U.S. Treasuries are backed by the federal government. State and local bonds are backed by 
the governments (or agencies) that issued them. A third type of bonds, corporate bonds, are not backed 
by the government. This means that if the corporation goes bankrupt, the corporate bondholder may 
lose their investment. The government will not come to the rescue of a corporate bondholder.


Cash 

Every trust portfolio will always include some cash. This is the money that is used to cover routine 
expenses. A trustee might also hold additional cash to meet anticipated purchases, such as a computer, 
wheelchair, or travel.


Cash can also be kept for investment purposes. This is especially true in times of financial uncertainty. 
Cash is considered the safest way to hold property. (For that reason, the rate of return on a cash account 
is often the lowest.) If a trust normally keeps five to ten percent of its property in cash, a trustee might 
decide to double or triple that amount during difficult economic periods. The additional cash may be 
raised by selling stocks or bonds held by the trust. Extra cash can also come from dividend and interest 
payments and from bonds as they mature .


Cash is often held in a money market account at a bank or other financial institution. This type of 
account offers a higher interest rate than a savings or checking account. However, as explained below, 
money market accounts are not federally insured.


Over the long-run, holding excessive amounts of cash might not be a wise investment approach. First, 
the interest earned on the cash might be less than the rate of inflation. If this is the case, then the 
effective purchasing power of the cash is actually decreasing over time. It might not matter too much for 
a few months or a year. However, over a period of several years, the impact of inflation could be quite 
strong. Second, there is a lost opportunity cost in keeping excessive amounts of cash. Cash which could 
be invested for growth and income in stocks and bonds, is instead only earning a relatively small amount 
of interest at the bank.


Checking and savings accounts that are kept at a Federal Deposit Insurance Corporation (FDIC) member 
bank are insured for up to $250,000. (The FDIC, which provides the insurance, is a part of the federal 
government.) The FDIC insures accounts at different banks separately. This means that a trustee who 
wanted to insure $500,000 could divide the money between two banks to reach the level of protection 
that is sought. (Keeping two accounts at the same bank, such as a checking account and a savings 
account, will not work. The $250,000 coverage is per bank, not per account.)


Mutual Funds 

A mutual fund pools money from many investors and then invests that money in a specific target (such 
as technology companies) or for a specific goal (such as low volatility). For example, as far as stocks are 
concerned, money could be divided among a growth fund, an income fund, and an international fund. 
(There are many other different types of stock funds, including those that invest primarily in large, mid-
sized, or small companies.) Alternatively, an investor might choose to invest in an index fund (or an 
exchange traded fund), such as one that mirrors the S&P 500.  Some funds focus primarily on bonds, 
and others mix stocks and bonds.
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Each fund will have a manager who is responsible for overseeing and trading the fund's investments on 
a regular basis. The manager and his or her staff are paid by the fund. That expense is then indirectly 
passed on to all the fund's investors. Funds that charge a commission are called load funds. The 
commission is due when the investor initially purchases shares in the fund or when the investor 
subsequently sells the shares.


There is a great deal of information available about mutual funds in print and on the Internet. One well-
known service that provides such information is Morningstar (www.morningstar.com). Individual funds 
are often ranked by performance over both short and long term periods. Comparisons can be made to 
other funds that have the same objectives. Funds can also be evaluated based on the expenses they 
incur or the volatility in their share price.


Mutual funds are especially attractive because they allow investors to quickly and easily diversify their 
investments. As a trustee, diversification should be one of your primary objectives. (This is explained 
below.) Another benefit of mutual funds is the professional management that comes with the investment. 
This is especially helpful if, like many investors, your time is limited.


Diversification 

Diversification is an important investment concept. Essentially, it means spreading the risk. No matter 
how attractive an opportunity might seem at the outset, investments don't always work out as planned. 
Even the best investors sometimes get it "wrong." Diversification is a way to minimize the damage when 
things go wrong. There are several ways to diversify an investment portfolio. We will look at two of them.


Diversification Among Stocks, Bonds and Cash. One level of diversification is to divide the trust's 
investments among stocks, bonds and cash. For example, a portfolio might consist of 60% stocks, 30% 
bonds, and 10% cash. Diversification between stocks, bonds, and cash can cushion a broad decline, 
especially in the stock market. If the market as a whole experienced a steep fall, chances are that the 
prices of most stocks would go down. (There are always the lucky exceptions, but those are likely to be 
few and far between.) In a declining market, it would be much better to have only 60% of the trust's 
property invested in stocks rather than 100%. To take the example a step further, if bonds perform 
inversely to stocks (as is sometimes the case, particularly with U.S. Treasuries) then a stock loss could 
be partially offset by a bond gain. Finally, the additional property that was kept as cash would further 
stabilize the portfolio.


The benefit of diversification does, however, come at a price. In a rising stock market it would (in 
retrospect) have been better to have more money invested in stocks. The problem is that few investors 
can predict accurately and consistently when the market is at the bottom and when it is at the top. ("Buy 
low, sell high" sounds great until you actually try to do it!)


Diversification Among Industries and Companies. Diversification can also be achieved by sector (or 
industry) and by company. A trust's investment portfolio can be split among several different sectors. For 
example, approximately equal amounts might be invested in the energy, technology, financial and 
pharmaceutical sectors. If one particular sector experiences a dramatic decline (as happened in 2008 
and 2009 with banks and other financial institutions), then the other sectors might not be as adversely 
affected. Again, the goal is to cushion (if not necessarily reverse) the loss.


Further diversification can be realized by investing in several different companies within each sector. This 
minimizes the chance that one particular company's misfortune turns into a disaster for the trust. It is 
better to suffer a loss from a company that consists of just two percent of the trust's portfolio than to 
suffer a loss from a company that consists of 20 percent of the trust's portfolio. Furthermore, a problem 
might be specific to just one company within a given sector. A poor management decision at one 
company could even work to its competitor's advantage. Again, spreading the risk reduces the loss. 
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Diversification is also possible with bonds. Holdings can be split between government bonds and 
corporate bonds.


Diversification can also be realized by purchasing bonds that mature at different times. To some extent, 
maturity diversification reduces the risk that subsequent interest rate changes will adversely affect the 
value of the trust's overall bond portfolio.
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